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OVERSIGHT OF THE
FEDERAL COMMUNICATIONS COMMISSION

WEDNESDAY, MARCH 18, 2015

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 2:34 p.m. in room
SR—253, Russell Senate Office Building, Hon. John Thune, Chair-
man of the Committee, presiding.

Present: Senators Thune [presiding], Nelson, Wicker, Blunt,
Rubio, Ayotte, Heller, Cruz, Fischer, Sullivan, Moran, Johnson,
Gardner, Daines, Cantwell, McCaskill, Klobuchar, Blumenthal,
Schatz, Markey, Booker, Udall, Manchin, and Peters.

OPENING STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

The CHAIRMAN. Good afternoon. This hearing will come to order.
It is great to have all five of our FCC Commissioners with us
today. We want to welcome you and we have generated a bit of a
crowd. Looks like there’s an interest in some of these subjects I
think here, Senator Nelson.

Senator NELSON. Indeed.

The CHAIRMAN. So let me just start with my remarks, and then
I'll yield to my distinguished Ranking Member, the Senator from
Florida, Senator Nelson, for his remarks. And then, we’re going to
ask the FCC Commissioners, if they could, to confine their remarks
to about 3 minutes so we can get to the question and answer,
which I think what everybody here around is interested in.

So welcome to today’s oversight hearing on the Federal Commu-
nications Commission. Every day every single American relies on
some part of our Nation’s vast communications system; the Inter-
net, the telephone, television, GPS, or the radio. An efficient, effec-
tive communications system is the bedrock of our Nation’s economy
and it’s the tie that binds together our twenty-first century society.

The FCC sits right in the middle of America’s digital world. And
this is even more true following the FCC’s recent decision to turn
our Nation’s broadband Internet infrastructure into a public utility.
It is apparent from that action last month, the FCC 1s also poten-
tially threatening an unpredictable agency as it struggles to oper-
ate under legal authority that was designed nearly 100 years ago
and not seriously updated in decades.

To be clear, today’s hearing is not a response to the Title II
order, but clearly no discussion about the FCC can ignore one of
the most significant and most controversial decisions in the agen-
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cy’s history. My views on this subject are well known. I believe
there should be clear rules for the digital road with clear authority
for the FCC to enforce them. I put forward a draft bill with my
House colleagues to begin the legislative discussion about how best
to put such rules into statute. Like most first drafts, our draft bill
is not perfect.

I invite members of this Committee and stakeholders from across
the political spectrum to offer us ideas on how we can improve it
so that the final draft can win bipartisan support and provide ev-
eryone in the Internet world with the certainty that they need.

The FCC’s recent action accomplished the exact opposite. Rather
than exercising regulatory humility, the three majority Commis-
sioners chose to take the most radical, polarizing, and partisan
path possible. Instead of working with me and my colleagues in the
House and the Senate on a bipartisan basis to find a consensus,
the three of you chose an option that I believe will only increase
political, regulatory, and legal uncertainty, which will ultimately
hurt average Internet users. Simply put, your actions jeopardize
the open Internet that we are all seeking to protect.

The tech and telecom industries agree on few regulatory matters,
but there was one idea that unified them for nearly two decades:
the Internet is not the telephone network and you cannot apply the
old rules of telecom to the new world of the Internet. Three weeks
ago, three regulators turned their backs on that consensus, and I
believe the Internet and its users will ultimately suffer for it.

The debate over the open Internet illustrates the importance of
the FCC, which makes it all the more amazing that Congress has
not reauthorized the FCC since then-Representative Markey’s bill
was passed a quarter century ago. Indeed, the FCC is the oldest
expired authorization within this Committee’s expansive jurisdic-
tion, a situation that I intend to rectify in this Congress.

Today’s hearing marks the beginning of the Commerce Commit-
tee’s efforts to write and pass legislation to reauthorize the FCC.
I know that contentious matters like Title II divide the member-
ship of this committee, but FCC reauthorization is an area where
I believe Republicans and Democrats can and should work to-
gether. Wanting the FCC to be an effective, efficient, and account-
able regulator shouldn’t be a partisan goal. I know members on
both sides of the aisle have common sense ideas to make the agen-
cy more responsive to the needs of consumers, Congress, and regu-
lated companies alike and I look forward to hearing their sugges-
tions and views. And I look forward to hearing the Commissioners’
thoughts today about ways Congress can help their agency im-
prove.

Writing a new FCC reauthorization bill should not be a one-off
effort. It is my hope that the Committee will get back to regularly
authorizing the Commission as part of its normal course of busi-
ness. In order to do that effectively, the Committee must be dili-
gent in its oversight. As such, the Commission should expect to
come before this Committee again.

How the Commission works is just as important as what the
Commission does. In addition to discussing important communica-
tions policy matters, I hope members will use today’s hearing to ex-
plore the Commission’s operations, processes, and budget. For ex-
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ample, the FCC has requested $530 million for Fiscal Year 2016.
This funding level will be the highest in the Commission’s history.
That alone raises eyebrows, particularly when American house-
holds continue to do more with less in this stagnant economy, but
the FCC also wants to fund this increase in part by raiding the
Universal Service Fund.

Paying for record high budgets by siphoning money from USF is
a dangerous precedent. While members of this Committee may
have varying views on the USF’s efficiency, scope, and growth, one
thing I think we can all agree on is that its limited funds should
not be used as a reserve fund to pay for the FCC’s core statutory
functions. That’s what the Commission’s regulatory fees are for.
USF funds should pay for USF services, and I don’t believe the
FCC should jeopardize the stability and integrity of the Universal
Service Fund in order to paper over its record high budget request.

Given the significant interest in hearing from the Commission
today, I do not expect this hearing will be a short one. In order to
more quickly get to Members’ questions, I have asked that all of
the witnesses limit their oral statements to 3 minutes apiece. The
longer written statements will be submitted for the record.

I look forward to hearing from our Commissioners today in what
I hope will be a productive afternoon. And, with that, I would yield
to my Ranking Member, Senator Nelson.

STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator NELSON. Thank you, Mr. Chairman.

A few weeks ago, everybody in this room today knows that the
FCC responded to the D.C. Circuit Court and responded to 4 mil-
lion Americans by restoring essential protections for consumers and
competition on the Internet. Obviously, there’s going to be a lot of
discussion today about the content and the development of those
rules. And there will be much scrutiny on the legal justification
that the FCC used to support its adoption of the rules.

Now, while those legal means are important, in fact, they are the
statutory tools Congress gave the FCC to perform its job, and we
must not lose sight of the results of this rulemaking in terms of
the protections that the FCC adopted.

As this Senator has said repeatedly, as I have discussed with the
Chairman, I remain open to a truly bipartisan congressional action
provided that such action fully protects consumers, does not under-
cut the FCC’s role, and leaves the agency with flexible, forward-
looking authority to respond to the changes in this dynamic
broadband marketplace, so much of which what we think we know
today is often changed because of the rapidity of development of
technology.

Many of you have heard me speak of Title X as a yet to be de-
fined title. And I use the term as a way to think beyond the rhet-
oric that has now engulfed this political argument. The key ques-
tion for me is we must ask: How, or is it possible, to take what the
FCC has done and provide certainty that only legislation signed
into law can provide? It is part of the larger debate on the appro-
priate role of our laws and regulations in the broadband age. And
as we have that broader discussion, I invite you, Mr. Chairman
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Wheeler, to continue to work with us to craft the right policies to
accomplish that goal.

As important as the issue of net neutrality is to this nation, we
should never forget the other vital work that is done by the FCC.
With ongoing regulatory oversight over as much as one-sixth of our
Nation’s economy, this agency plays a critical role in ensuring uni-
versal access and promoting competition and protecting public safe-
ty and protecting consumers.

The FCC recently closed the biggest spectrum auction in history,
$41 billion, and funding the nationwide public safety wireless
broadband network and providing $20 billion for deficit reduction.
That’s huge. And it is in the midst of planning for the voluntary
broadcast television incentive auction; a new form of spectrum auc-
tion that could fundamentally change the Nation’s spectrum policy.
Yet we can’t rest and, when it comes to spectrum, continued public
and private technological development will continue to put strains
on our spectrum resources going forward. Congress, the FCC, and
the rest of the Federal Government needs to work together to de-
velop a smart, forward-looking spectrum policy. And I certainly,
this one Senator, will certainly try to help that effort.

The FCC is also overseeing the ongoing evolution of the nation’s
communication networks, known as IP transition. One of the trial
projects associated with IP transition is proposed in my state. I'm
looking forward to an update on that.

Generally, I have concerns about how the IP transition might af-
fect public safety; so we can get in that. And the FCC has done a
lot to modernize its Universal Service Fund programs, including
expanding the E-Rate program.

What one of us Senators has not been involved in E-Rate and
promote it?

And this program provides critical support for our nation’s
schools and their libraries. The enhancements, the increased fund-
ing will help guarantee the nation’s students have access to twen-
ty-first century technology, not just some of the kids in this coun-
try.

And 1 also appreciate the work that the FCC has done to in-
crease the availability of affordable high-speed broadband in rural
areas around the country. I encourage you to redouble that effort
to ensure there’s not this digital divide that keeps going on; that
urban kids get one things and rural kids get another.

I want to thank Chairman Wheeler and the FCC staff on improv-
ing the agency’s consumer complaints department. Senator Udall
and I sent a letter to the FCC last year asking them to upgrade
the Commission’s consumer complaint website to make it more
user-friendly and the Chairman delivered. The new consumer com-
plaint website is light years ahead of the previous system, and I
hope that we can continue to see the additional upgrades.

I want to thank all of the five FCC commissioners for your public
service. I want to thank you for subjecting yourself to five com-
mittee hearings—no, eight committee hearings in 5 days.

And, Mr. Chairman, I thank you for the privilege of serving with
you on this Committee.

The CHAIRMAN. Thank you, Senator Nelson. I share that, and
we’ll look forward to working together on a lot of these issues in
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the days and weeks and months ahead. And with our colleagues on
this Committee on both sides of the aisle, some important work to
be done.

We'’re going to start by hearing from our Commissioners starting
with the Chairman, Tom Wheeler, who will kick it off and then
we’ll go in alphabetical order after that, with Commissioner Cly-
burn, Commissioner O’Rielly, Commissioner Pai, and Commis-
sioner Rosenworcel. So thank you for being here. Welcome.

Chairman Wheeler, please proceed.

STATEMENT OF HON. TOM WHEELER, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Mr. WHEELER. Thank you very much, Mr. Chairman. It’s a privi-
lege to be here with my colleagues. We're five type-A individuals
who have been working together for the public interest.

Let me make three quick observations in keeping with your
three-minute rule. One, the open Internet decision as you indicated
is a watershed. Your leadership, Mr. Chairman, has illustrated
that there really aren’t any differences about the need to do some-
thing. As you said today, we need clear rules. There are different
approaches, to be sure.

[Disturbance in hearing room.]

The CHAIRMAN. Sorry, Mr. Chairman. Please proceed.

Mr. WHEELER. Thank you, Mr. Chairman.

As I said, there are different approaches that we take on open
Internet to be sure, and I have no doubt we’ll be discussing those.
We've completed our work. Strong open Internet rules will soon be
in place.

But let me touch on a couple other issues real quickly. One is
that there’s a national emergency in emergency services. Congress
holds the key to that issue. The vast majority of calls to 9-1-1
services now, as you know, come from mobile. We had a unanimous
decision of our Commission just a few weeks ago to require 9—1—
1 location capability from wireless callers. The carriers are step-
ping up but delivering location information from the phone is only
the front-end of the problem. There is no national policy on how to
maximize the lifesaving potential that is now being delivered as
the result of the carrier’s activity and our rules.

There was an example, a tragic example, in Georgia just a few
weeks ago. A lady by the name of Shanell Anderson who was call-
ing from a sinking car in the middle of a lake and her call was
picked up by an antennae in a different public safety answering
points jurisdiction. And you can hear this heartbreaking conversa-
tion with her as she says where she is and the dispatcher keeps
saying, “I can’t find it. I can’t find it.”

Because this other jurisdiction didn’t have the maps as to where
this woman was all because of the vagaries of how a wireless signal
gets distributed. There is a real opportunity. The 6,500 different
public safety answering points are staffed by dedicated, qualified
individuals, but there is an absence of a Federal program that rec-
ognized that mobile has changed the nature of 9-1-1 and we can’t
just worry about the signal coming from a caller. We've got to
worry about what happens to make sure that that signal is used.
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And just let me be real clear on one thing. This is not an FCC
power grab. I don’t care how this gets done, where it goes, in terms
of responsibility, but we have a responsibility to Americans to
make sure that the information that we as a Commission are re-
quiring be transmitted actually can get put to lifesaving uses. And
the Congress has the ability to do something about that.

My second quick issue: The broadband progress report that we
recently released found that rural America is falling behind in
broadband. The disparity between rural and urban America, as
Senator Nelson suggested, is unacceptable. Only 8 percent of urban
Americans lack high-speed broadband but 53 percent of rural
Americans do. We tackled part of that with the E-Rate moderniza-
tion and the rural fiber gap for schools. Forty percent of rural
schools are without access to fiber. They now have alternatives
under the new rules.

The Commission recently revised the support mechanism for
price-cap carriers, an additional $1.8 billion from Universal Service
Fund, to upgrade their activities. And in areas that are not partici-
pating began the process that will lead to an auction next year
where alternative providers can step up and say, “No, I will provide
service.” And in an experiment leading up to that have put $100
million out to actually test alternative pathways.

We plan to act on rate-of-return carriers this year to create a vol-
untary path for those who elect to receive defined amount of fund-
ing to deal with the tying of voice and broadband together which
is a problem that they experience, to deal with replacing the infa-
mous QRA. And that’s a process that would be greatly facilitated
if stakeholders could agree on a common solution.

So I thank you, Mr. Chairman and Members of the Committee,
for the opportunity to be before you. I look forward to discussing
any of the issues that you want to discuss as we go further.

[The prepared statement of Mr. Wheeler follows:]

PREPARED STATEMENT OF HON. ToM WHEELER, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

I. Introduction

Chairman Thune, Ranking Member Nelson, and Members of the Committee, I ap-
preciate the opportunity to join with my colleagues to appear before you regarding
oversight of the Federal Communications Commission.

Since becoming FCC Chairman in November 2013, I have been clear that the
agency should be focused on two over-arching priorities:

first, facilitating dynamic technological change to enable economic growth and
to promote U.S. leadership; and second, ensuring that our communications net-
works reflect certain core civic values—universal access, competition, public
safety, and consumer protection.

I have also been clear from the outset that what the agency can accomplish de-
pends on how we do our business. Accordingly, I have made improving agency oper-
ations and processes a top priority.

Thanks to the tireless efforts of the Commission’s outstanding professional staff,
the agency has posted a significant record of achievement in support of these goals.
I look forward to discussing these accomplishments with the Committee today and
working with you and my fellow Commissioners to build on this progress and bring
the benefits of broadband to all Americans.

II. Promoting Economic Growth and U.S. Leadership

Broadband Internet—wired and wireless—is the indispensable infrastructure of
our information economy. A vibrant broadband ecosystem is also critical to Amer-
ica’s global economic competitiveness. Driven by innovative American companies
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and entrepreneurs, the U.S. is the clear global leaders in advanced wireless net-
works, devices, and applications. To enable economic growth and continued U.S.
leadership, the Commission is focused on promoting fast, fair, and open broadband
networks and unleashing spectrum to enable mobile innovation.

A. Fast, Fair, and Open Networks

There are three simple keys to the broadband future. Broadband networks must
be fast, fair, and open. Fast networks enable new products and services and remove
bandwidth as a constraint on innovation. Fair networks ensure consumers have
competitive choices. Open networks allow innovation without permission and free-
dom of expression. The FCC’s challenge is to achieve the goal of networks that are
fast, fair, and open for all Americans and the equally legitimate goal of preserving
incentives for investment in broadband infrastructure.

Open Internet Order

In January 2014, most of the FCC’s Open Internet rules were struck down in
court, eliminating the Commission’s ability to be a cop on the beat—be it through
principles, rules, or otherwise—to effectively deter or punish harmful behavior by
ISPs. The Commission acted immediately to begin a process to restore Open Inter-
net protections. Over the past year, we received input from nearly 4 million Ameri-
cans in the one of the most transparent proceedings this Commission has ever run.
There was a 130-day public comment period. We held six roundtable discussions
with experts on legal, technical, and market issues. We heard from and responded
to over 140 members of Congress. Our team had dozens of meetings with Congres-
sional staff. I spoke with—and listened to—hundreds of consumers, innovators, and
entrepreneurs in meetings across the country.

On February 26, 2015, after a year-long process and a decade of debate, the FCC
adopted bright line Open Internet protections that ban blocking, throttling, and paid
prioritization. These rules will fully apply to fixed and mobile broadband. The Order
also includes a general conduct rule that can be used to stop new and novel threats
to the Internet. That means there will be basic ground rules to assure Internet
openness and a referee on the field to enforce them.

The FCC’s Open Internet Order should reassure consumers, innovators, and the
financial markets about the broadband future of our Nation.

Consumers now know that lawful content online will not—cannot—be blocked or
their service throttled. Internet users can say what they want and go where they
want, when they want—whether they access the Internet on their desktop computer
or on their smartphones.

Innovators now know they will have open access to consumers without worrying
about pay-for-preference fast lanes or gatekeepers. Entrepreneurs will be able to in-
troduce new products and services without asking anyone’s permission.

Financial markets now know that there will be common sense Open Internet pro-
tections in place that rely on a modernized regulatory approach that has already
been demonstrated to work—not old-style utility regulation. The rules under which
the wireless voice industry invested $300 billion to build a vibrant and growing
business are the model for the rules the Commission adopted. That means no rate
regulation, no tariffing, and no forced unbundling. The new rules ensure ISPs con-
tinuls to have the economic incentives to build fast and competitive broadband net-
works.

Community Broadband Petitions

Last year, the leaders of Chattanooga, Tennessee and Wilson, North Carolina pe-
titioned the FCC asking the agency to preempt laws enacted by state legislatures
that prohibit them from expanding their successful community-owned broadband
networks.

The Commission respects the important role of state governments in our Federal
system, and we do not take the step of preempting state laws lightly. But it is a
well-established principle that state laws that directly conflict with Federal laws
and policy may be subject to preemption in appropriate circumstances.

Congress instructed the FCC to encourage the expansion of broadband throughout
the Nation. Consistent with this statutory mandate, the Commission voted to pre-
empt restrictive state laws in North Carolina and Tennessee that hamper invest-
ment and deployment of broadband networks in areas where consumers would ben-
efit from greater levels of broadband service.

The Commission’s action will get rid of state-level red tape, which served as noth-
ing more than a barrier to broadband competition, and allow communities to deter-
mine their own broadband future.



Broadband Progress Report

Section 706 of the Communications Act instructs the Commission to “determine
whether advanced telecommunications capability is being deployed to all Americans
in a reasonable and timely fashion” and report to Congress annually. Since 2010,
the benchmark for advanced communications has been 4 megabits per second
(Mbps) down, 1 Mps up. Four Mbps is less than the recommended capacity to
stream a single HD video. Now consider that the average connected household has
seven Internet-connected devices including televisions, desktops, laptops, tablets,
and smartphones. If you were to look at the ISPs marketing materials, they rec-
ommend speeds of 25 Mbps or higher if you plan on using multiple connected de-
vices at the same time.

In January, the Commission established a new definition for advanced tele-
communications capability as 25 Mbps down, 3 Mbps up. This new standard already
holds for 83 percent of U.S. homes. But we have a problem when 17 percent of U.S.
households can’t access broadband at this new standard, with rural and Tribal areas
disproportionately left behind. This new standard is an impetus for meaningful im-
provements in the availability of true high-speed networks for all Americans and
also an invitation to innovation that is enabled by increased throughput.

Removing Barriers to Broadband Deployment

The private sector must play the leading role in extending fast, fair, and open
broadband networks to every American. That’'s why the FCC is committed to remov-
ing barriers to investment and to lowering the costs of broadband build-out. We
have made great strides in this area in the past year, and there is more to come.
Last August, we substantially reformed tower lighting and marking requirements,
which greatly eased compliance burdens for tower owners without any adverse im-
pact on aviation safety. In October, we adopted changes to facilitate the process—
at the Federal and state level—for deploying small-cell wireless systems and other
installations that have no impact on historic properties.

Looking ahead, we have launched an effort to streamline further the Federal re-
view for deployments of the small cell and distributed antenna systems that will
power wireless broadband in the future. We have committed to wrapping up this
effort by mid-2016, which is an aggressive schedule considering the wide consulta-
tion we are required to pursue with all stakeholders, including the Advisory Council
on Historic Preservation, Tribal Nations, and State historic preservation offices.

We have also been working closely with industry and other stakeholders to craft
an approach to bring into compliance towers that may have been built without the
historic preservation reviews required by statute. Once complete, this will open up
thousands of towers for collocations, eliminating the need for new construction and
excavation in many cases. The tower industry is working directly with us on this
initiative, and they have committed to providing us with information about these
towers by early June.

In addition, we have launched a project to modernize the Tribal Nation consulta-
tion by establishing clear parameters for the information tower constructors must
provide and the deadlines that apply to any responses or objections from Tribal Na-
tions.

Finally, we recognize that industry can face greater expense and delay when a
project’s Federal funding or physical location requires them to work with disparate
Federal agencies to gain approval. To address this, we are taking the lead with our
Federal agency partners—including FirstNet, the Rural Utility Service, and the
Federal Railway Administration—to clarify and simplify the Federal review process
in cases of overlapping jurisdiction.

B. Spectrum

No sector holds more promise for new innovations that will grow our economy,
create jobs, and improve our quality of life than mobile broadband. Consider that
the “app economy” didn’t exist until 2008, and it is already sustains more than
600,000 U.S. jobs. Mobile is also an essential pathway to the Internet, accounting
for more than 60 percent of Internet usage. Spectrum is the oxygen that sustains
our mobile networks, and more spectrum is needed to meet the increasing demand
for mobile broadband. In 2014, the spectrum pipeline re-opened, and the Commis-
sion is working to make sure more spectrum can and will be made available on
terms that promote competition and consumer choice.

AWS-3 Auction

Auctions are one of the Commission’s tools to meet the Nation’s demand for wire-
less broadband. This January, we closed bidding on The AWS-3 auction (Auction
97), which was a huge success. It marked a new era in spectrum policy, where a
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collaborative and unprecedented effort resulted in new commercial access to Federal
spectrum bands. A bipartisan group of leaders in Congress, Federal agencies—espe-
cially NTIA and DOD, industry, and the team at the FCC all came together to help
meet the Nation’s demand for wireless broadband.

The AWS-3 auction made available an additional 65 megahertz of spectrum to
improve wireless connectivity across the country and accelerate the mobile revolu-
tion that is driving economic growth and improving the lives of the American peo-
ple. It also generated more than $41 billion in net bids. In particular, this auction
will fully fund $7 Billion for FirstNet’s nationwide public safety broadband network.
It will also deliver $300 Million to public safety; $115 Million in grants for 911,
E911, and NextGen 911 implementation; and more than $20 Billion for deficit re-
duction; all while paying for the spectrum relocation efforts of DOD and other Fed-
eral agencies.

H-Block

The spectrum spigot was re-opened in February 2014, when the Commission auc-
tioned the 10 megahertz H-Block. This was the first major auction of mobile
broadband spectrum since 2008. The H-Block auction succeeded in putting this spec-
trum to work in the marketplace and raised more than $1.5 billion, much of which
served as a down payment on the deployment of FirstNet’s public safety network.

Incentive Auction

All eyes are now on the upcoming Incentive Auction. Such attention is warranted.
This first-in-the-world auction could revolutionize how spectrum is allocated. By
marrying the economics of demand with the economics of current spectrum holders,
the Incentive Auction will allow market forces to determine the highest and best
use of spectrum, while providing a potentially game-changing financial opportunity
to America’s broadcasters.

The FCC staff has been working tirelessly to design the auction ever since Con-
gress authorized it in February 2012. In May 2014, the Commission adopted a Re-
port and Order that set out the ground rules for the auction.

This past December, we initiated a public comment period, making detailed pro-
posals about how key aspects of the auction will work.

We realize that broadcasters’ participation is critical to the success of the Incen-
tive Auction, and we are continuing our broadcaster outreach and education efforts.
In February 2015, the Incentive Auction Task Force released an updated informa-
tion packet, which, for the first time, has opening bid prices, based on the proposals
in the Commission’s December Public Notice. The Task Force has also started hold-
ing its field visits in every region of the Continental U.S., including both larger and
smaller television markets.

Thanks to these efforts, we are on track to conduct an Incentive Auction in the
first quarter of 2016. We are confident that there will be high demand for this valu-
able low-band spectrum, which will help ensure a successful auction.

Mobile Spectrum Holdings

The Commission is not only committed to making available more spectrum for
mobile broadband, it is also committed to promoting competition in the mobile mar-
ketplace. In May 2014, the Commission adopted a reasonable, balanced Report and
Order updating our mobile spectrum holding policies to ensure a healthy mobile
marketplace with clear rules of the road for spectrum aggregation. In particular, the
Order will help ensure competitive access to “low-band” spectrum that we will make
available in the Incentive Auction, which is best suited for transmitting wireless
communications over long distances and through walls. Such low-band spectrum is
critical to companies’ ability to compete in today’s wireless marketplace.

Unlicensed Use (5 GHz)

The Commission is working to make available not only licensed spectrum, but also
unlicensed spectrum, which has enabled breakthrough innovations like Wi-Fi and
Bluetooth. In March 2014, the Commission adopted an order to take 100 MHz of
unlicensed spectrum at 5 GHz that was barely usable—and not usable at all out-
doors—and transform it into spectrum that is fully usable for Wi-Fi. This was a big
win for consumers who will be able to enjoy faster connections and less congestion,
as more spectrum will be available to handle Wi-Fi traffic. But we cannot stop
there. We have been and will continue work with our Federal partners and the
transportation industry to find technical solutions that will enable the use of an ad-
ditional 195 megahertz of spectrum for shared unlicensed use in the 5 GHz band.
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Citizen’s Broadband Service (3.5 GHz)

Spectrum sharing is another Commission policy with potential to transform spec-
trum management. In April 2014, the Commission took a significant step toward
turning the spectrum sharing concept into reality, adopting a Further Notice of Pro-
posed Rulemaking to enable innovative spectrum sharing techniques in the 3.5 GHz
band. Our three-tiered spectrum access model, which includes Federal and non-fed-
eral incumbents, priority access licensees, and general authorized access users,
could make up to 150 MHz of spectrum available for wireless broadband use. I plan
to present an Order establishing final rules for this band to my fellow Commis-
sioners in the near future.

“5G” Spectrum Frontiers

An effective spectrum strategy requires an all-of-the-above approach. This means
making more spectrum available for not only licensed but unlicensed uses; for both
exclusive use and sharing. It also means exploring entirely new spectrum opportuni-
ties. In October, the Commission adopted a Notice of Inquiry to explore the possi-
bility of facilitating the use of a huge amount of spectrum in higher frequency
bands, those above 24 GHz, which could be used strategically to help meet the grow-
ing demand for wireless broadband. Some in the industry are referring to the use
of these bands in the context of so-called “56G.” The NOI is about encouraging next-
generation wireless services, and is also designed to develop a record about how
these technologies fit into our existing regulatory structures, including how they can
be authorized, to make sure we are facilitating and not unduly burdening their fur-
ther development.

II1. Protecting Core Values

Changes in technology may occasion reviews of our rules, but they do not change
the rights of users or the responsibilities of network providers. The Commission
must protect the core values people have come to expect from their networks: uni-
versal access, competition, consumer protection, and public safety and national secu-
rity.

A. Universal Access

Universal access to communications has been at the core of the FCC’s mission
since the agency was established 80 years ago. Considering access to broadband is
increasingly necessary for full participation in our economy and democracy,
connectivity for all is more important than ever. Our universal service programs
promote access to technology at home, at work, in schools or libraries, or when seek-
ing assistance from a rural healthcare clinic. The Commission must ensure that our
programs keep up with the changing technologies, are well-managed and efficient,
while limiting waste, fraud, and abuse. Above all, we must make sure that the in-
frastructure supported by the Commission is available to ALL, including low-income
Americans, individuals living on Tribal lands, and individuals with disabilities.

Connect America Fund

While the private sector must play the leading role in extending broadband net-
works to every American, there are some areas where it doesn’t make financial
sense for private companies to build. That’s why the Commission modernized our
Universal Service Fund to focus on broadband, establishing the Connect America
Fund. Already, the Connect America Fund (CAF) has made investments that will
make broadband available to 1.6 million previously unserved Americans.

In December 2014, the Commission approved an Order to move forward with
Phase II of the Connect America Fund, putting us on the path to potentially bring
broadband networks and services to over 5 million rural Americans.

The long-term success of the Fund will be measured not just by the number of
newly-served Americans, but by the quality of the networks that are being deployed.
That’s why the December Order increased the minimum download speed required
as a condition of high-cost support to 10 megabits per second, up from 4 megabits
per second.

Rural Broadband Experiments

Fulfilling our statutory mission to deliver on the promise of universal service in
rural America challenges us to think anew, and act anew. In January 2014, the
FCC initiated an experiment to inform our policies to build next-generation net-
works in rural America. We invited American enterprises, communities and groups
to tell the FCC whether there is interest in constructing high-bandwidth networks
in high-cost areas, and to tell us how it could be done with Connect America Fund
support.
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In July, we adopted an Order establishing a $100 million budget for the rural
broadband experiments, criteria for what we expect from applicants, and an objec-
tive, clear-cut methodology for selecting winning applications. These experiments
will allow us to explore how to structure the CAF Phase II competitive bidding proc-
ess in price-cap areas and to gather valuable information about deploying next-gen-
eration networks in high-cost areas.

E-Rate Modernization

E-rate—America’s largest education technology program—has helped to ensure
that almost every school and library in America has the most basic level of Internet
connectivity. In the 18 years since E-rate was established, technology has evolved,
the needs of students and teachers have changed, and basic connectivity has become
inadequate.

This past July, the Commission approved the first major modification of E-rate
in the program’s 18-year history. The overhaul accomplished three overarching ob-
jectives:

First, for the first time, the Commission set specific, ambitious speed targets for
the broadband capacity delivered to schools and libraries: a minimum throughput
of 100 Mbps per 1,000 students and a pathway to 1 Gbps per 1,000 students.

Second, we refocused the program away from funding 20th century technologies
like pagers and dial-up phone service toward supporting 21st century high-speed
broadband connectivity. In the process, we moved to close the Wi-Fi gap by ensuring
that over the next two years an additional 20 million students will have Internet
access at their school or library desk.

Third, we took steps to improve the cost-effectiveness of E-rate spending through
greater pricing transparency and through enabling bulk purchasing to drive down
costs and give Americans who contribute to E-rate on their monthly bills the most
bang for their buck.

In December, we took the final major step in rebooting how we connect our stu-
dents to 21st century educational opportunity by increasing the level of annual E-
rate investment. The increase is justified by data showing 63 percent of American
schools—and higher percentages in low-income and rural areas—do not currently
have an Internet connection capable of supporting modern digital learning.

Enhanced Closed Captioning

Reliable and consistent access to news and information for deaf and hard-of-hear-
ing communities is not a luxury, it is a right. In February 2014, the Commission
adopted rules to provide standards for better quality closed captioning on TV pro-
gramming. Members of the deaf and hard-of-hearing community, alongside indus-
try—NCTA, NAB, and MPAA—stepped up to the plate to help craft a set of rules
that moves us toward improving captioning quality, while also assuring that vital
news and other types of programming provide captioning. Building on this progress,
We1 adopted an Order in July that requires captioning for video clips that are posted
online.

B. Competition

The central underpinning of broadband policy today is that competition is the
most effective tool for driving innovation, investment, and consumer and economic
benefits. Our competition policy is simple. Where competition does exist, we will
protect it. Where competition can exist, we will incent it. And where competition
cannot be expected to exist, we must shoulder the responsibility of filling that void.
Many of the actions already highlighted in my testimony, such as approval of the
two community broadband petitions and the Connect America Fund’s investments
to bring broadband to unserved areas, are consistent with these principles.

Multichannel Video Programming Distribution Services (MVPD)

Some new entrants have alleged that their efforts to develop competitive services
have faltered because they could not get access to programming content that was
owned by cable networks or broadcasters. Last December, the Commission moved
to give video providers who operate over the Internet—or any other method of trans-
mission—the same access to programming that cable and satellite operators have.

More specifically, we adopted an NPRM that proposes updating our interpretation
of the definition of a multichannel video programming distributor (MVPD) to make
it technology-neutral. Under our proposal, any providers that make multiple linear
streams of video programming available for purchase would be considered MVPDs,
regardless of the technology used to deliver the programming. The effect of this
change will be to improve the availability of programming that over-the-top pro-
viders need and consumers want. By facilitating access to such content, we expect
Internet-based linear programming services to develop as a competitor to cable and
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satellite. Consumers should have more opportunities to buy the channels they want
instead of having to pay for channels they don’t want.

Access to Last Mile Connections

Small and medium-sized businesses, schools, hospitals, and other government in-
stitutions often rely on services delivered by competitive broadband and phone pro-
viders. But competitive providers may no longer be able to reach customers if in-
cumbent carriers withdraw certain “last mile” services. Last November, the Com-
mission adopted an NPRM that tentatively concludes that carriers seeking to dis-
continue a service used as a wholesale input should be required to provide competi-
tive carriers equivalent wholesale access going forward. The NPRM also proposes
to update the FCC’s rules so that competitive carriers receive sufficient notice of
when copper networks are being shut off, so that they can continue to serve their
customers effectively.

Joint Sales Agreements

In March 2014, the Commission closed a loophole in our attribution rules for TV
Joint Sales Agreements (JSAs) that had been exploited by some to circumvent our
local TV ownership limitations. By prohibiting arrangements that have the full ef-
fect of common ownership—Dby stations’ own admission in their SEC filings—we will
protect viewpoint diversity and competition goals. We have also been clear to point
out, however, that where we find that an agreement serves the public interest, we
will waive our rule and do so through an expedited process.

Merger Reviews

Congress has directed the Commission to review transactions (involving licenses
and authorizations) under the Communications Act and to determine whether the
proposed transaction would serve “the public interest, convenience, and necessity.”
While I can’t comment on the specific transactions currently before the Commission,
I would note that the “public interest” standard encompasses the broad aims of the
Communications Act, which include, among other things, a deeply rooted preference
for preserving and enhancing competition in relevant markets, accelerating private-
sector deployment of services, and ensuring a diversity of information sources and
services to the public.

C. Public Safety

Public Safety is one of the primary and essential missions of the Commission, and
it cannot be left behind in this technological revolution. Consumers rightfully expect
to be able to reach emergency responders, and those responders need to be able to
locate those in need, as well as be able to communicate between themselves. The
Commission has taken steps toward these goals.

Text-to-911

In certain circumstances, such as domestic violence or kidnapping situations,
texting 911 may be the only practical way to get help. In almost all circumstances
for people who are deaf or hard-of-hearing, texting is the primary means for reach-
ing out for emergency assistance. But most Americans still can’t reach 911 via text.
Last August, the Commission adopted an Order that required all wireless carriers
and certain [P-based text messaging providers to support text-to-911 by the end of
2014. Now, if a 911 call center requests text-to-911, text messaging providers have
six months to deploy the service in that area.

E-911/Location Accuracy

Our E-911 location accuracy rules were written when wireless phones were a sec-
ondary means of communication, and were mostly used outside. Today, more and
more consumers use wireless phones as their primary means of communication, and
more and more 911 calls are coming from wireless phones, from indoors. This Janu-
ary, the Commission updated its E-911 rules to include requirements focused on in-
door location accuracy. The new rules are intended to help first responders locate
Americans calling for help from indoors, including challenging environments such
as large multi-story buildings. They establish clear and measureable timelines for
wireless providers to meet indoor location accuracy benchmarks, both for horizontal
and vertical location information. The new rules were an important step forward,
but by no means are we done. We established a floor, but so long as private app
developers can locate consumers more accurately than a 911 call-taker can, we still
have work to do.

Network Reliability

The transition to IP-based networks presents potential new vulnerabilities to 911
service. The process of routing and completing a 911 call now often involves multiple
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companies, sometimes geographically remote from where the call is placed. And in
2014 we saw a trend of large-scale “sunny day” 911 outages—that is, outages not
due to storms or disasters but instead caused by software and database errors. In
November, the Commission adopted an NPRM proposing a 911 governance structure
that would ensure that technology transitions are managed in a way that maximizes
the availability, reliability, and resiliency of 911 networks, as well as the account-
ability of all participants in the 911-call completion process. That same month, the
Commission adopted a separate NPRM regarding the transition to all-IP networks,
which calls for an examination of potential strategies for providing back-up power
during lengthy commercial power failures.

D. Consumer Protection

Consumers must be able to depend on fast, open, and fair communications net-
works without being subject to discriminatory or predatory behavior. I have often
stated that the best consumer protection is competitive choice. I also believe a multi-
stakeholder process where industry rapidly adopts processes and procedures can be
faster and more nimble than the regulatory process. But, at certain points, having
regulation is necessary.

Record-Breaking Enforcement Actions

2014 was a record-breaking year for enforcement actions on behalf of consumers.
In August, the Commission fined Time Warner Cable $1.1 million for failure to com-
ply with our network outage requirements. In September, our Enforcement Bureau
reached a $7.4 million settlement with Verizon to resolve an investigation into the
company’s use of personal consumer information for marketing purposes. In Octo-
ber, the Commission announced a $105 million settlement with AT&T Mobility to
resolve an investigation into allegations that the company billed customers millions
of dollars in unauthorized third-party subscriptions and premium text messaging
services—the largest enforcement action in FCC history. Later in October, the Bu-
reau proposed fining TerraCom, Inc. and YourTel America, Inc. $10 million for stor-
ing the personal information of up to 305,000 customers online in a format acces-
sible through a routine Internet search. In December, the Commission announced
a settlement of at least $90 million with T-Mobile to resolve an investigation into
cramming allegations.

Sports Blackout Repeal

In September, the Commission repealed its sports blackout rules, which prohib-
ited cable and satellite operators from airing any sports event that had been blacked
out on a local broadcast station. The sports blackout rules are a relic from the days
when gate receipts were the National Football League’s principal source of revenue
and most games didn’t sell out. The FCC will no longer be complicit in preventing
sports fans from watching their favorite teams on TV.

Cell Phone Unlocking

Consumers who fulfill the obligations of their mobile phone contracts should be
able to take device to a network of their choosing without fear of criminal liability.
One month after I became Chairman, the FCC secured an industry commitment to
adopt voluntary industry principles for consumers’ unlocking of mobile phones and
tablets. This February, the country’s major carriers confirmed that they have ful-
filled their commitment. I also applaud Congress for passing legislation last summer
to make cell phone unlocking the law of the land.

Tech Transitions

As part of our November NPRM facilitating the transition from copper networks
to IP networks, we proposed greater transparency, consumer protection, and oppor-
tunities for consumer input when carriers are planning to shut down (or “retire”)
their existing copper networks. We also set in motion a process to ensure that new
services meet the needs of consumers before carriers are allowed to remove legacy
services from the marketplace.

Retransmission Consent

Congress created the retransmission consent regime over 20 years ago. Congress
intended TV stations would negotiate retransmission consent agreements on their
own. Increasingly, though, stations in a local market that are separately owned
have banded together to negotiate for retransmission consent fees, even though they
otherwise would compete against each other for those fees. In March 2014, the Com-
mission adopted new rules to prohibit joint retransmission consent negotiations by
same-market TV stations that are both ranked in the Top 4 in order to level the
playing field and to potentially keep such agreements from unfairly increasing cable
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rates for consumers. This step preceded Congress’s expansion of the ban on retrans-
mission consent to any two same-market TV stations.

IV. Modernizing the Commission

It’s not enough for the FCC to put in place policies that help foster the commu-
nications networks of the 21st century; the Commission itself must become more
agile and business-like in order to become more effective, efficient, and transparent.

Early last year, a Staff Working Group presented a Process Reform Report to the
Commission as an important first step, and we sought comment from the public on
the recommendations that were identified within that Report.

Guided by this Report, we have been moving forward with changes to streamline
how the Commission functions so we are better able to serve the entities we regu-
late, as well as the American public. For example, we now use a Consent Agenda
at Commission meetings to facilitate quick action on non-controversial items that
require a Commission vote, and we have made significant progress toward all-elec-
tronic filing and distribution of documents.

Every Bureau and Office with responsibility for responding to requests from exter-
nal petitioners and licensees has developed a backlog reduction plan. And last year,
we also closed more than 1,500 dormant dockets.

In early 2015, we launched a new online Consumer Help Center, which will make
the FCC more user-friendly, accessible, and transparent to consumers. The new tool
replaces the Commission’s previous complaint system with an easier-to-use, more
consumer-friendly portal for filing and monitoring complaints. In addition to being
easier to use for consumers, the information collected will be smoothly integrated
with our policymaking and enforcement processes.

The Commission’s efforts to modernize operations have been hamstrung by level
appropriations since 2013. In particular, we need to upgrade our IT infrastructure;
we have more than 200 relic IT systems that are costing the agency more to service
than they would to replace over the long term. I believe these investments are es-
sential and will payback in dividends with the increased efficiency gained.

I am aware of this Committee’s interest and efforts with respect to modernizing
our processes, including consolidating some of our reporting requirements, and will
be happy to be of assistance, if requested.

V. Conclusion

The Commission has focused on harnessing the power of communications tech-
nology to grow our economy and enhance U.S. leadership, while preserving timeless
values like universal service. As my testimony reflects, we have made significant
progress toward these goals to the benefit of the public.

I recognize and appreciate the ongoing Congressional interest in Commission ac-
tions and process reforms. I pledge transparency and cooperation, as well as assist-
ance, where requested, and look forward to working with Members of this Com-
mittee to maximize the benefits of communications technology for the American peo-
ple.

The CHAIRMAN. Thank you, Chairman Wheeler.
Commissioner Clyburn.

STATEMENT OF HON. MIGNON L. CLYBURN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Ms. CLYBURN. Chairman Thune, Ranking Member Nelson, Mem-
bers of the Committee, good afternoon. My written statement de-
tails my views on some of the difficult decisions facing the FCC.
For purposes of my oral summary, however, I will focus on just
two. While I prefer competition over regulation, the truth is that
marketplace nirvana does not always exist and here are two exam-
ples where markets have failed and regulatory backstop is needed.

I made rural call completion a priority as Acting Chair because
it is unacceptable in this day and age that calls are not being put
through. We tackled this practice by prohibiting a ringing signal
unless a call is actually completed and we have required carriers
to retain and report call data. Data collection rules go into effect
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April first and we will use this information to ensure that the FCC
has the tools necessary to take additional action if appropriate.

While a petition requested relief from egregious inmate calling
rates remains pending at the FCC for nearly a decade, fees and
rates continue to increase. Calls made by deaf and hard of hearing
inmates top $2.26 per minute, add to that an endless array of fees;
$3.95 to initiate a call, a fee to set up an account, another fee to
close an account, a fee to use a credit card, there is even a fee
charged to users to get a refund of their own money. There are 2.7
million children with at least one parent incarcerated and they are
the ones most punished. And the downstream cost of these inequi-
ties are borne by us all.

The FCC finally adopted interstate rate caps in August of 2013.
And what has been the result? Despite dire predictions of losing
phone service and lapses in security, we have actually seen in-
creased call volumes as high as 300 percent and letters to the FCC
expressing how this relief has impacted lives. I hope we answered
the call with permanent rate caps and fees for all of these cus-
tomers this summer.

I am grateful, Mr. Chairman and Ranking Member, for the op-
portunity to appear before you today and look forward to answering
any questions you many have. Thank you.

[The prepared statement of Ms. Clyburn follows:]

PREPARED STATEMENT OF HON. MIGNON L. CLYBURN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Chairman Thune, Ranking Member Nelson and members of the Committee, good
afternoon.

What a privilege it is for me to come before you today. It has been nearly three
years since our last appearance and it is amazing just how much has changed. I
had the distinct honor of serving as Acting Chairwoman for 5 %2 months, and since
May of 2012 this Nation has witnessed dynamic growth and tremendous innovation:
faster broadband speeds, an apps and services explosion, fresh competitors entering
the market and a seemingly endless demand for spectrum. According to industry es-
timates, broadband providers invested $69 billion in network infrastructure in 2012,
$72.2 billion in 2013 and $75.2 billion in 2014.

But none of this phenomenal growth happens organically. The FCC, more often
than not on a bipartisan basis, has worked hard to enable this magnitude of devel-
opment. These sometimes difficult decisions, by way of policy, have promoted and
made possible incredible levels of investment and competition and while I would
quickly exceed my five minutes if I were to identify every item the FCC has enabled
to that end, I would like to highlight just a few.

One thing that sets our great nation apart is our unwavering commitment to uni-
versal service. Regardless of where you live, we stand by that obligation to you. The
FCC reformed its universal service and intercarrier compensation programs and put
this country on a path to close the broadband gap. We take it for granted now, but
this decision was an incredibly significant feat involving some difficult moments
that followed a decade of good faith efforts which faltered. Since 2012, I am proud
to say, the FCC—through its reforms—has authorized funding to serve over 630,000
locations, or approximately 1.7 million people, in 45 states, plus Puerto Rico, with
fixed broadband for the first time, provided mobile coverage to tens of thousands
of road miles and connected over 50,000 people living on Tribal lands with access
to mobile broadband. And we are poised to offer incumbent carriers the right to ac-
cept funding to deploy broadband within the states they serve very soon. For Ameri-
cans living in these states, broadband access will be life changing.

We took action to close connectivity gaps within our schools and libraries and en-
sure that rural health care providers have access to the telecommunications and
broadband services their communities need and deserve.

The one universal service program that has yet to be reformed, however, is Life-
line—our only adoption program which was established in 1985 and has been stuck
there ever since. I am proud that this FCC took a bold step in 2012 to clean up
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a program that lacked the necessary checks and balances needed to curb waste,
fraud and abuse. We took sweeping action to combat major deficiencies and this has
resulted in savings to the program and consumers of over $2.75 billion. That bears
repeating. This administration restructured this single universal service program to
the tune of $2.75 billion in savings, and it doubled down on our commitment to en-
forcement by proposing forfeitures of over $90 million for providers we found were
not following our rules.

While these accomplishments are incredibly significant, we refuse to rest on our
laurels. We need a new, restructured, recalibrated, modern-era Lifeline program
that bears no resemblance to the program we have today. At AEI last November,
I outlined five principles to guide Lifeline reform, all which I believe are necessary
to protect the integrity of the fund, bring dignity to the program, and encourage
broader participation and more competition. Key to any reform is removing the pro-
vider from determining whether a customer is eligible. Having the provider deter-
mine eligibility has created negative incentives, led to significant privacy concerns
for consumers, and increased administrative burdens that have discouraged more
providers from participating. We also need to demand more “product” for each dollar
of universal service support spent. One little-known Lifeline fact: Of all the Federal
beneficiary programs from Medicaid, to Supplemental Nutrition Assistance Program
(SNAP), to the National School Lunch Program, to public housing, Lifeline has the
smallest level of annual expenditures. At $9.25 a month, it reaches the greatest
number of households of any program except Medicaid. If reformed properly, this
program could once and for all enable consumers to have true robust broadband and
prove to be one of the greatest investments this government could make.

While I generally prefer competition over regulation, the truth is that marketplace
nirvana does not always exist. There are times when the communications ecosystem
fails to properly address consumer interests and when that occurs, the Federal Com-
munications Commission must step up to the plate.

The alarmingly high rate of calls not being completed to rural areas is one such
example. I was proud to adopt an Order while Acting Chairwoman that tackled this
unacceptable practice. The FCC has taken a number of significant actions against
providers to put a stop to this, but we have much more to do. Rural call completion
challenges highlight the need for a regulatory backstop, particularly when the pri-
vate sector alone is unwilling or unable to resolve a concern that has public safety
and business implications.

Another glaring example of market failure and the need for regulatory backstop
comes in the case of inmate calling services. A decade after a petition requested re-
lief from egregiously high and patently unlawful fees, the market not only failed to
respond, things got worse. Families, friends, lawyers, and clergy paid rates as high
as $2.26 per minute for a call placed by deaf or hard of hearing inmates, plus an
endless array of fees, including up to $3.95 to initiate a call, a fee to set up an ac-
count, another fee to close an account, a fee to use a credit card, and even a fee
charged to customers when they are refunded their own money.

Regardless of your views when it comes to the accused or the convicted, there are
2.7 million children with at least one parent incarcerated. They are the ones actu-
ally being punished by this unjust and unreasonable inmate calling structure. In ad-
dition to the anxiety associated with a parent who is absent on a daily basis, these
young people suffer severe economic and personal hardships, are more likely to do
poorly in school, and all of this is exacerbated by an unreasonable rate regime that
limits their ability to maintain contact. Reputable studies show that having mean-
ingful communication beyond prison walls can make a real difference when it comes
to maintaining community ties, promoting rehabilitation and reducing recidivism.

We took a critical first step while I was Acting Chairwoman in August 2013 and
despite the parade of horribles that opponents to inmate calling services reform pre-
dicted would flow—from losing phone service entirely to security lapses—we have
witnessed nothing of the sort. What we have seen is increased call volumes of 70
percent, including one report of a 300 percent increase, and letters explaining how
reforms have impacted their lives. But we are not done and our job remains unfin-
ished unless the intrastate calling regime (where the bulk of the traffic takes place)
is also reformed.

We have also adopted significant policies in the wireless market. In March 2014,
we unanimously approved licensing and service rules to auction 65 megahertz of
spectrum in the AWS-3 bands. This auction, which closed this past January, was
the first auction of multiple paired blocks of spectrum the Commission had held in
six years. Since mid-2010, we have witnessed explosive consumer demand for mobile
broadband services. So this auction was important to give wireless carriers the spec-
trum they need to meet the demand on their networks.
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But it was also important to meet Congress’s directives to design an auction that
promotes more competitive options for wireless consumers. My colleagues and I
agreed on a band plan that included smaller license blocks and geographic license
areas and we also agreed to mandate interoperability between the AWS-1 and
AWS-3 bands.

Such rules encourage participation by carriers, who may have a smaller service
footprint than nationwide providers, yet possess a strong desire to acquire more
spectrum in order to serve a particular footprint. This approach promotes competi-
tion in local markets and has the added benefit of ensuring that the auction pro-
motes efficient allocation of spectrum to the highest and best use.

Most predicted that increased consumer demand for mobile services would result
in robust bidding for the AWS-3 auction. But no analyst predicted that the total
amount of winning bids would exceed $18 billion. In fact, the final gross total win-
ning bids was a record setting $44.89 billion. The success of this auction was due,
in large part, to a painstaking effort to pair the 1755 to 1780 and 2155 to 2180
bands. This effort involved the broadcast and wireless industries, Federal agencies
and members of this Committee. I commend all stakeholders for reassessing what
rezglly matters, finding common ground and doing the right thing for the American
public.

We should follow a similar collaborative approach as we work towards finalizing
rules to implement the world’s first ever voluntary incentive auction. Encouraging
smaller carriers to participate is also important to the success of this auction, as
we must incentivize broadcast TV stations to take part in the reverse auction. So
I am glad large and small carriers developed a consensus band plan that allowed
us to shift from large Economic Areas to smaller Partial Economic Areas. We also
unanimously adopted a Notice of Proposed Rulemaking that seeks to strike the
proper balance between licensed and unlicensed services and accommodate the
needs of incumbent services in the TV bands.

It was important to initiate a proceeding to update our Competitive Bidding rules
and procedures in advance of the incentive auction. This auction will offer appli-
cants a historic opportunity to acquire substantial amounts of valuable wireless
spectrum below 1 GHz. We proposed comprehensive reforms that will enable small
businesses to compete more effectively in auctions and sought comment on whether
we should do more to deter unjust enrichment.

Finally, I would like to highlight the progress we are making in implementing the
STELA Reauthorization Act of 2014. As required under the statute, the FCC has
established a working group of technical experts to study and recommend a
downloadable security system that can be used in conjunction with navigation de-
vices, such as set-top boxes, to promote greater competition for such devices. The
statute requires us to issue a report on this issue by September, and the Commis-
sion is hard at work to accomplish this milestone.

I am grateful for the opportunity to appear before you today and look forward to
answering any questions you may have on how the FCC can continue to promote
greater access to communications technologies and services for all Americans.
Thank you.

The CHAIRMAN. Thank you, Commissioner Clyburn.
Commissioner O’Rielly.

STATEMENT OF HON. MICHAEL O’RIELLY, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. O’'RIELLY. Thank you, Mr. Chairman, Ranking Member Nel-
son, and Members of the Committee for the opportunity to deliver
testimony to you today. I have always held this Committee in the
highest regard given my past involvement as a Congressional staff-
er with oversight hearings and legislative efforts. I recommit my-
self to being available as any resource I can and be of any help in
the future.

In my time at the Commission, I have enjoyed the many intellec-
tual and policy challenges presented by the innovative and ever-
changing communications sector. It is my goal to maintain friend-
ships, even when my fellow Commissioners and I disagree, and
seek out opportunities where we’ll work together.
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To provide a brief snapshot, I have voted with the Chairman on
approximately 90 percent of all items. Unfortunately, the percent-
age drops significantly to approximately 62 percent for the higher-
profile Open Meeting items.

One of the policies I've not been able to support is the insertion
of the Commission into every aspect of the Internet. The Commis-
sion pursued an ends to justify the means approach to subject
broadband providers to a new Title II regime without a shred of
evidence that it’s even necessary. Even worse, the Order punts au-
thority to FCC staff to review current and future Internet practices
under vague standards such as just and reasonable, unreasonable
interference or disadvantage, and reasonable network manage-
ment. This is a recipe for uncertainty for our nation’s broadband
providers and, ultimately, edge providers.

Nonetheless, I continue to suggest creative ideas to modernize
the regulatory environment to reflect the current marketplace,
often through my public blog. For instance, I've advocated that any
document to be considered in Open Meeting should be made pub-
licly available on the Commission’s website at the same time it’s
circulated to the Commissioners, typically 3 weeks in advance.

Under the current process, I meet with numerous outside parties
prior to an Open Meeting, but I'm precluded from telling them, for
example, having read the document, that their concern is mis-
guided or already addressed. The stated objections to this ap-
proach, presented under the cloak of procedural law, are really
grounded in resistance to change and concerns about resource man-
agement.

In addition, the Commission has questionable post-adoption proc-
esses that deserves significant attention. While I generally refrain
from commenting on legislation, I appreciate the ideas put forth by
Senators Heller and others, which would address these and other
Commission practices, such as the abuse of delegation that block
the public out of critical end-stages of the deliberative process. I be-
lieve that these proposed changes, as well as others, would improve
the functionality of the Commission and improve consumer access
to information.

Separately, I have also been outspoken on many substantive
issues, such as the need to free up spectrum resources for wireless
broadband, both licensed and unlicensed.

I look forward to working with my colleagues on this and many
other issues in the months ahead. And I stand ready to answer any
questions you may have.

[The prepared statement of Mr. O’Rielly follows:]

PREPARED STATEMENT OF HON. MICHAEL O’RIELLY, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Thank you, Mr. Chairman, Ranking Member Nelson and the Members of the
Committee for the opportunity to deliver testimony to you today. I have always held
this Committee in the highest regard given my past involvement, as a Congressional
staffer, with oversight hearings and legislative efforts to reauthorize the Commis-
sion. Not only did these experiences afford me the opportunity to work and form
friendships with a number of the Committee staff on both sides of the aisle, but I
am also well aware of your responsibilities and the challenges of conducting Con-
gressional oversight. I recommit to making myself available as a resource if I can
be of any assistance to the Committee in the future.
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In my time at the Commission, I have enjoyed the many intellectual and policy
challenges presented by the innovative and ever-changing communications sector. In
addition, I have appreciated the opportunity to meet and work with many of the
Commission’s dedicated public servants, including my colleagues here today. It is
my goal to maintain friendships even when we disagree, and seek out opportunities
where we can work together. To provide a brief snapshot, I have voted with the
Chairman on approximately 90 percent of all items. Unfortunately, this percentage
drops significantly—to approximately 62 percent—for the higher-profile Open Meet-
ing items.

One of the policies I have not been able to support is the insertion of the Commis-
sion into every aspect of the Internet. As you may have heard, the Commission pur-
sued an ends-justify-the-means approach to subject broadband providers to a new
Title II regime without a shred of evidence that it is even necessary, solely to check
the boxes on a partisan agenda. Even worse, the Order punts authority to FCC staff
to review current and future Internet practices under vague standards, such as “just
and reasonable,” “unreasonable interference or disadvantage” (i.e., the infamous
general conduct standard), and “reasonable network management.” This is a recipe
for uncertainty for our Nation’s broadband providers and, ultimately, edge pro-
viders. Additionally, the Commission has gone down a path of no return by allowing
this Administration to have undue influence over its decisions, which undermines
confidence in our ability to produce fair, unbiased and reasoned outcomes. Other
countries follow the actions of the FCC, and this decision is likely to sway the posi-
tions of our international regulatory counterparts in international fora.

Nonetheless, I continue to suggest creative ideas to modernize the regulatory en-
vironment to reflect the current marketplace, often through my public blog. I have
written extensively on the need to reform numerous outdated and inappropriate
Commission procedures. For instance, I have advocated that any document to be
considered at an Open Meeting should be made publicly available on the Commis-
sion’s website at the same time it is circulated to the Commissioners, typically three
weeks in advance. This fix is not tied to the net neutrality item, although I think
it provides a great example of why change is needed.

Under the current process, I meet with numerous outside parties prior to an Open
Meeting, but I am precluded from telling them, for example, having read the docu-
ment, that their concern is misguided or already addressed. I can’t tell them any-
thing of value. This can be a huge waste of time and effort for everyone involved,
and allows some favored parties an unfair advantage in the hunt for scarce and
highly prized information nuggets. Ultimately, it prevents the staff from focusing on
the real issues and improving the text of an item. The only solution, in my eyes,
is greater transparency by the Commission, and I have suggested a way to accom-
plish this consistent with current law. The stated objections to this approach, pre-
sented under the cloak of procedural law, are really grounded in resistance to
change and concerns about resource management.

In addition, the Commission has a questionable post-adoption process that de-
serves significant attention. In particular, items approved at a Commission meeting
can then be changed by the Commission staff after the meeting to make or strength-
en arguments in response to Commissioner dissents or additional industry filings
to improve the Commission’s potential litigation position.

While I generally refrain from commenting on legislation, I appreciate the ideas
put forth by Senators Heller and others, which would address these and other Com-
mission practices, such as the abuse of delegation, that lock the public out of the
critical end stages of the deliberative process. I believe that these proposed changes,
as well as others, would improve the functionality of the Commission and improve
consumer access to information.

Separately, I have also been outspoken on many substantive issues, such as the
need to free up spectrum resources for wireless broadband, both licensed and unli-
censed. I was pleased to work with my colleague, Commissioner Rosenworcel, and
share our thoughts on how to expand opportunities for unlicensed spectrum, espe-
cially in the upper 5 GHz band. I applaud Senators Rubio and Booker for their con-
tinued leadership on looking for ways to increase access to this band for Wi-Fi use.
Additionally, I have put forward substantive suggestions for the Lifeline program.
I recognize that several of my colleagues are interested in expanding the program
to include broadband, and I have put forth ideas on how to ensure that any expan-
sion fits within a reasoned budget and does not result in new waste, fraud, and
abuse. I look forward to working with my colleagues on this and other issues in the
coming months.

I stand ready to answer any questions you may have.

The CHAIRMAN. Thank you, Commissioner O’Rielly.
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Commissioner Pai.

STATEMENT OF HON. AJIT PAI, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. Pal. Chairman Thune, Ranking Member Nelson, and Mem-
bers of the Committee, thank you for giving me the opportunity to
testify this afternoon. It has been an honor to work with the Mem-
bers of this Committee on a wide variety of issues, from promoting
rural broadband deployment to freeing up more spectrum for mo-
bile broadband. It is a particular privilege to appear before you
today now that Senator Moran, from my home state of Kansas, has
joined the Committee.

When this kind Committee held my confirmation hearing, Sen-
ator Moran was kind enough to introduce me, and I can only hope
that his kindness will continue if and when he has a chance to
question me later today.

[Laughter.]

Mr. PAI I last testified in front of this Committee on March 12,
2013. And since then, things have changed dramatically at the
FCC. I wish that I could say that, on balance, these changes have
been for the better. But, unfortunately, that is not the case.

The foremost example, of course, is the Commission’s decision
last month to apply Title II to the Internet. The Internet is not bro-
ken. The FCC didn’t need to fix it, but our party line vote over-
turned a 20-year bipartisan consensus in favor of a free and open
Internet. With the Title II decision, the FCC voted to give itself the
power to micromanage virtually every aspect of how the Internet
works. The FCC’s decision will hurt consumers by increasing their
broadband bills and reducing competition. And the Title II order
was not the result of a transparent rulemaking process.

The FCC has already lost in court twice and its latest order has
glaring legal flaws that are sure to keep the FCC mired in litiga-
tion for a long time.

Turning to the Designated Entity Program, the FCC must take
immediate action to end its abuse. What once was a will-inten-
tioned program designed to help small businesses, has become a
playpen for corporate giants. The reason AWS-3 auction is a shock-
ing case in point.

DISH, which has annual revenues of $14 billion and a market
cap of over $34 billion, holds an 85 percent equity stake in two
companies that are now claiming $3.3 billion in taxpayer subsidies.
That makes a mockery of the small business program. The $3.3 bil-
lion at stake is real money. It could be used to underwrite over
580,000 Pell Grants, fund school lunches for over 6 million chil-
dren, or incentivize the hiring of over 138,000 veterans for a dec-
ade.

The abuse also had an enormous impact on small businesses
from Nebraska to Vermont. It denied them spectrum licenses they
would have used to give rural consumers a competitive wireless al-
ternative.

In my view, the FCC should quickly adopt a further notice of pro-
posed rulemaking so that we can close loopholes in our rules before
the next spectrum auction.
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Chairman Thune, Ranking Member Nelson, and Members of the
Committee, thank you, once again, for giving me this opportunity
to testify. I look forward to answering your questions and to work-
ing with you and your staff in the time to come.

[The prepared statement of Mr. Pai follows:]

PREPARED STATEMENT OF HON. AJIT PAI, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Chairman Thune, Ranking Member Nelson, and Members of the Committee,
thank you for giving me the opportunity to testify this afternoon. Over the last two-
and-a-half years, it has been an honor to work with the Members of this Committee
on a wide variety of issues, from encouraging broadband deployment in rural Amer-
ica to eliminating the sports blackout rule, from making available more spectrum
for mobile broadband to better connecting our Nation’s schoolchildren with digital
opportunities.

And it is a particular privilege to appear before you today now that Senator
Moran of my home state of Kansas has joined the Committee. When this Committee
held my confirmation hearing, Senator Moran was kind enough to introduce me,
and I have since enjoyed appearing with him at events back in Kansas. I hope that
his kindness will continue when he has the opportunity to question me later.

I last testified in front of this Committee two years ago. Since that hearing on
March 12, 2013, things have changed dramatically at the FCC. I wish I could say
that these changes, on balance, have been for the better. But unfortunately, that
is not the case.

Net Neutrality.—The foremost example, of course, is the Commission’s decision
last month to apply Title II to the Internet. That party-line vote overturned a 20-
year bipartisan consensus in favor of a free and open Internet. It was a consensus
that a Republican Congress and a Democratic President enshrined in the Tele-
communications Act of 1996 with the principle that the Internet should be a “vi-
brant and competitive free market . . . unfettered by Federal or State regulation.”
It was a consensus that every FCC Chairman—Republican and Democrat—had du-
tifully implemented for almost twenty years. And it was a consensus that led to a
thriving, competitive Internet economy and more than a trillion dollars of invest-
ment in the broadband Internet marketplace—investments that have given Ameri-
cans better access to faster Internet than our European allies, and mobile
broadband speeds that are the envy of the world.

Here is the truth. The Internet is the greatest example of free-market innovation
in history. The Internet empowers Americans to speak, to post, to rally, to learn,
to listen, to watch, and to connect in ways our forefathers never could have imag-
ined. The Internet is a powerful force for freedom, at home and abroad.

In short, the Internet is not broken. And it didn’t need the FCC to fix it.

But last month, the FCC decided to try to fix it anyway. It reclassified broadband
Internet access service as a Title II telecommunications service. It seized unilateral
authority to regulate Internet conduct, to direct where Internet service providers
put their investments, and to determine what service plans will be available to the
American public. This was a radical departure from the bipartisan, market-oriented
policies that have served us so well for the last two decades.

With the Title II decision, the FCC voted to give itself the power to micromanage
virtually every aspect of how the Internet works. The FCC can now regulate
broadband Internet rates and outlaw pro-consumer service plans. As the Electronic
Frontier Foundation wrote us, the FCC has given itself “an awful lot of discretion,
potentially giving an unfair advantage to parties with insider influence,” which is
“hardly the narrow, light-touch approach we need to protect the open Internet.” Or
as EFF’s cofounder wrote after the decision, “Title II is for setting up monopolies,
{10‘5 tearing them apart. We need competition, not regulation. We need engineers not
awyers.”

And that’s precisely the problem. When I talk to people outside the Beltway, what
they want—what they need—isn’t more regulation but instead more broadband de-
ployment and more competition. But this “solution” takes us in precisely the oppo-
site direction. It will result in less competition and a slower lane for all. What have
our Nation’s scrappiest Internet service providers told us? What did we hear from
142 wireless ISPs who've deployed broadband service using unlicensed spectrum
without a dime from the taxpayer? What did we hear from 24 of the Nation’s small-
est ISPs, each with fewer than 1,000 residential customers? What did we hear from
43 municipal broadband providers, including Cedar Falls Utilities? What did we
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hear from the National Black Chamber of Commerce, the National Gay & Lesbian
Chamber of Commerce, the U.S. Hispanic Chamber of Commerce, and the U.S. Pan
Asian American Chamber of Commerce? That regulating the Internet under Title II
is sure to reduce competition and drive smaller competitors out of the business. Mo-
nopoly rules from a monopoly era will move us toward a monopoly.

The FCC’s Title II decision is a raw deal for consumers. Broadband bills will go
up—the plan explicitly opens the door to billions of dollars in new taxes on
broadband. One estimate puts the total at $11 billion a year—with $4 billion a year
on top of that if the Internet Tax Freedom Act isn’t extended (or better yet made
permanent). And broadband speeds will be slower. The higher costs and regulatory
uncertainty of utility-style regulation have stymied Europe’s broadband deployment,
and America will follow suit. Just look at the data. Today, 82 percent of Americans,
and 48 percent of rural Americans, have access to 25 Mbps broadband speeds. In
Europe, those figures are only 54 percent and 12 percent respectively. In the U.S.,
average mobile broadband speeds are 30 percent faster than they are in Western
Europe. And broadband providers in the U.S. are investing more than twice as
much per person and per household as their European counterparts. Their model
has not succeeded, as even leading European regulators and legislators concede. In-
deed, neither big nor small providers will bring rural and low-income Americans on-
line if it’s economically irrational for them to do so. In short, Title II's utility-style
regulation will simply broaden the digital divide.

I am hopeful that the FCC won’t get the chance. The FCC has already gone to
court twice with attempts to regulate the Internet. Both times, the courts have re-
jected the agency’s efforts. And I doubt the third time will be the charm. As detailed
in my written dissent, the Title II order has glaring legal flaws that are sure to
keep the Commission mired in litigation for a long, long time.

Finally, the Title II order was not the result of a transparent notice-and-comment
rulemaking process. For one thing, the FCC didn’t actually propose Title II. In the
May 2014 Notice of Proposed Rulemaking, the agency’s plan was quite different; it
was premised on section 706 of the Telecommunications Act and the Verizon court’s
admonitions on how to avoid Title II. Only in early February did the public learn
that the FCC would pursue this course. And even then, the FCC did not make the
plan public (despite the fact that an overwhelming majority of Americans—79 per-
cent—said they wanted to see it). Nor did it make public the critical last-minute
changes to the Order that were sought by a particular company and special interest
group. Only two weeks after the FCC voted on the Order were Americans finally
allowed to see it. Whatever the normal practice at the agency, net neutrality was
anything but normal. We should have published the plan before we voted on it and
given the public a chance to comment on its many novel details. Going forward, I
join Commissioner O’Rielly’s call for the FCC to make public three weeks before-
hand the matters scheduled for a vote at public meetings.

The Designated Entity Program.—The FCC must take immediate action to end
abuse of our designated entity program. What was once a well-intentioned program
designed to help small businesses has become a playpen for corporate giants.

Here’s how the program was supposed to work. When Congress first granted the
FCC auction authority in 1993, its goal was to help small businesses—“designated
entities” in FCC parlance—compete for spectrum licenses with large, established
companies. A small business that lacked the funding to outspend a large corporation
could bid, say, $100,000 for a license but end up paying only $75,000. In effect, a
Federal subsidy would cover the remaining $25,000.

Perversely, this well-intentioned program now helps Goliath at David’s expense.
Small business discounts are now being used to give billions of dollars in taxpayer-
funded subsidies to Fortune 500 companies and to make it harder for legitimate
small businesses to compete in the wireless market. Bipartisan concern about this
state of affairs has emerged from this Committee. And a chorus is growing among
the public as well. For instance, both the Communications Workers of America and
the NAACP made this point recently, explaining that big businesses are now abus-
ing the program and driving out legitimate small and minority-owned businesses.

The FCC’s recent AWS-3 spectrum auction is a shocking case in point. Last
month, the FCC disclosed that two companies, each of which claimed it was a “very
small business” with less than $15 million in revenues, together won over $13 bil-
lion in spectrum licenses and are now claiming over $3 billion in taxpayer-funded
discounts. How could this be? DISH Network Corp. has an 85 percent ownership
stake in each (not to mention highly intricate contractual controls over each). Allow-
ing DISH, which has annual revenues of approximately $14 billion and a market
capitalization of over $32 billion, to obtain over $3 billion in taxpayer-funded dis-
counts makes a mockery of the small business program. Indeed, DISH has now dis-
closed that it made approximately $8.504 billion in loans and $1.274 billion in eq-
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uity contributions to those two companies—hardly a sign that they were small busi-
nesses that lacked access to deep pockets.

DISH’s abuse of the program during the AWS-3 auction had an enormous impact
on small businesses. Here are just a few examples:

e Glenwood Telephone Membership Corp. provides communications services to
rural parts of Nebraska. Glenwood was the provisionally winning bidder for two
licenses that would have allowed it to serve parts of Nebraska, but it was outbid
by a DISH entity claiming a taxpayer subsidy. As a result, it did not win a sin-
gle license in the auction. Glenwood has gross annual revenues of just over $13
million, which are 1,052 times less than DISH's.

e Rainbow Telecommunications Association, Inc. provides communications serv-
ices to rural parts of Kansas. Rainbow was the provisionally winning bidder for
one license that would have allowed it to serve parts of Kansas, but it was out-
bid by a DISH entity claiming a taxpayer subsidy. As a result, it did not win
a single license in the auction. Rainbow has gross annual revenues under $14
million, which are 1,025 times less than DISH’s.

e Pioneer Telephone Cooperative, Inc. provides communications services in rural
parts of Oklahoma. Although Pioneer won three licenses in Oklahoma and Kan-
sas, it was outbid by a DISH entity claiming a taxpayer subsidy for another li-
cense that it could have used to serve other parts of Oklahoma. Pioneer has
gross annual revenues under $15 million, which are 933 times less than DISH’s.

e Geneseo Communications Services, Inc. provides communications services to
rural parts of Illinois. Although Geneseo won two licenses in Illinois, it was out-
bid by DISH entities claiming taxpayer subsidies for four other licenses that
Geneseo could have used to serve different parts of Illinois. Geneseo has annual
gross revenues under $16 million, which are 894 times less than DISH’s.

e VTel Wireless, Inc. provides communications services to consumers in rural
parts of Vermont. VTel was the provisionally winning bidder for one license that
would have allowed it to serve parts of Vermont, but it was outbid by a DISH
entity claiming a taxpayer subsidy. As a result, it did not win a single license
in the auction. VTel has gross annual revenues under $27 million, which are
515 times less than DISH’s.

In every one of these cases, the small businesses that the DISH entities outbid
either claimed no taxpayer-funded discounts or ones that were far smaller than
those claimed by DISH.

These examples are just a small part of a much broader story. Analysis shows
that there were over 440 licenses in the auction for which the DISH entities outbid
smaller companies or ones that were not providers of nationwide service that had
been winning the licenses. That’s more than three times as often as those providers
were outbid by AT&T, Verizon, and T-Mobile combined.

I am appalled that a corporate giant which itself does not have a single wireless
customer has attempted to use small business discounts to box out the very compa-
nies that Congress intended the program to benefit and to rip off American tax-
payers to the tune of more than $3 billion. And I am certainly not alone in feeling
this way. The Communications Workers of America, the NAACP, and many others
have already called on the FCC to reject DISH’s attempt to claim these discounts.

This $3.3 billion is money that otherwise would have been deposited into the U.S.
Treasury. This is money that could be used to fund 581,475 Pell Grants, pay for
the school lunches of 6,317,512 children for an entire school year, or extend tax
credits for the hiring of 138,827 veterans for the next 10 years. This is real money.

And it is certainly not too late to ensure that the Treasury gets it. The DISH enti-
ties’ applications are pending before the FCC. If it turns out that DISH did not com-
ply with the FCC’s rules, the agency must, at a minimum, deny them these dis-
counts. The American people deserve no less.

But regardless of whether DISH violated our rules, the FCC must take immediate
action to ensure that this abuse never happens again. DISH is certainly not the only
entity that has attempted to game the system. Remarkably, the Commission is cur-
rently moving in the wrong direction. Instead of tightening our rules to prevent For-
tune 500 companies from abusing the designated entity program, the FCC adopted
a Notice of Proposed Rulemaking (NPRM) in October 2014 that would actually loos-
en our rules and make it easier for large companies to benefit from the program.
I dissented from those parts of the NPRM. Unfortunately, the Commission’s adop-
tion of those proposals as well as an arbitrage-enabling waiver it granted on a
party-line vote prior to the AWS-3 auction sent precisely the wrong signal to large
companies. Instead of strictly enforcing our rules to protect American taxpayers and
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small businesses, the FCC sent an “anything goes” message to those inclined to
game the system.

The FCC must reverse course. To start, it should quickly adopt a Further Notice
of Proposed Rulemaking that would allow the agency to consider a full range of op-
tions before our next auction to close loopholes in our rules. The proposals teed up
in the October NPRM simply do not give the Commission that degree of flexibility.
And, as I am well aware from my experience in the Office of General Counsel, the
Commission has lost on notice grounds before when trying to change our designated
entity rules.

If, in the face of recent experience, the FCC is not willing to crack down on abuse
of the designated entity program, then Congress must act.

In that vein, I applaud the bipartisan leadership of Senators Ayotte and
McCaskill on this issue and stand ready to work with this Committee to ensure that
the designated entity program benefits legitimate small businesses rather than
large corporate interests.

Process.—I firmly believe that the FCC is at its best when it acts in a bipartisan,
collaborative manner. Commissioners will inevitably hold different viewpoints on
important issues. But traditionally, there has been a willingness to compromise, to
negotiate in good faith, and to reach consensus. I witnessed this firsthand during
my years as an agency staffer. And I directly participated in such negotiations and
compromises during the first year-and-a-half of my tenure as a Commissioner.

For example, during my service as a Commissioner under Chairman Genachowski
and Chairwoman Clyburn, 89 percent of votes on FCC meeting items were unani-
mous. We didn’t always start out in the same place. But we worked hard to reach
agreements that everyone could live with and we usually succeeded. We understood
that no political party has a monopoly on wisdom, and we recognized that commu-
nications issues historically have not been partisan in nature.

Unfortunately, the environment at the Commission is now much different. Since
November 2013, only 50 percent of votes at FCC meetings have been unanimous.
This level of discord is unprecedented. Indeed, there have been 40 percent more
party-line votes at FCC meetings in the last seventeen months than there were under
Chairmen Martin, Copps, Genachowski, and Clyburn combined.

On issue after issue, the Commission’s Republicans have been willing to com-
promise. But time and time again, our overtures have been rebuffed. Last Decem-
ber, for instance, I offered twelve proposed edits to the Incentive Auction Procedures
Public Notice. I did not expect that all of them would be accepted. And indeed, even
if all of them had been accepted, the document certainly would not have been what
I would have drafted if my office had the pen. But I was willing to meet the Chair-
man’s Office more than halfway.

So what happened? Eleven of my suggestions were rejected outright, and the re-
sponse was “maybe” on the twelfth. For each proposal but one, there was no willing-
ness to talk, no willingness to negotiate, no willingness to compromise. It was just
one red line after another, or so I was told. What were some of those proposals that
were viewed as too extreme? One was my suggestion to extend the comment dead-
lines for these exceedingly complex procedures. But I was told that we could not do
so without risking a delay in the auction. You might say I was a little amused when
the FCC later ended up extending the deadlines fwice after receiving complaints
from stakeholders. Then again, this wasn’t the first time that an idea offered by a
Republican Commissioner has been rejected only to be accepted when proposed by
someone else. Last summer for instance, the Chairman’s Office rejected some of my
proposed changes to the E-Rate order (including such “radical” proposals as allowing
schools and libraries to use E-Rate funds for caching servers) only to accept them
when they were offered by one of the Democratic Commissioners.

This isn’t how the FCC used to operate. And it’s certainly not how it should func-
tion. Our work product is far better when every member of the Commission is al-
lowed to contribute. And our orders have far more legitimacy when they are the
product of consensus rather than raw political power.

The divisive manner in which the Commission is being run extends to other areas
as well. In particular, the Commission’s longstanding procedures and norms have
repeatedly been abused in order to freeze out Commissioners and subvert the delib-
erative process. Here are just three examples:

e In a dispute about whether third parties should be given access to sensitive pro-
gramming contracts in the Comcast-Time Warner Cable and AT&T/DIRECTV
merger proceedings, the Chairman’s Office circulated an order at 1:39 PM on
November 10, 2014 (the afternoon before Veterans Day) and told Commissioners
that they had to cast their votes by the end of that day or else the programming
contracts would be released. What was the emergency requiring hurried consid-
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eration of such an important and complex issue? There was none. Given this
process, I wasn’t surprised that the D.C. Circuit later stayed the disclosure
order the Commission adopted on a party-line vote.

e The Chairman’s Office circulated an item last July that, among other things,
changed the coordination zones previously adopted by the Commission in the
AWS-3 band. When I asked the Wireless Telecommunications Bureau to show
me what the new coordination zones would be, the Bureau said that it could
not do so. After I indicated that I would be unable to cast a vote on new coordi-
nation zones without knowing what those zones were, the Chairman’s Office
pulled the item from circulation and directed the Bureau to issue it on dele-
gated authority.

o It has long been customary at the FCC for Bureaus planning to issue significant
orders on delegated authority to provide those items to Commissioners 48 hours
prior to their scheduled release. Then, if any one Commissioner asked for the
Order to be brought up to the Commission level for a vote, that request would
be honored. I can tell you from my time as a staffer in the Office of General
Counsel that we consistently advised Bureaus about this practice. Recently,
however, the Chairman’s Office has refused to let the Commission vote on items
where two Commissioners have made such a request. Moreover, on many occa-
sions significant matters have not even been provided to the Commission 48
hours prior to their release. Often, we only receive them a couple of hours in
fldvar(ice, Other times, we learn about them from the press after they are re-
eased.

Given these abuses as well as others, I commend this Committee and the House
Energy and Commerce Committee for addressing the issue of FCC process reform.
In particular, I would urge you to consider taking steps to ensure that important
policy decisions are made by the Commission as a whole rather than staff acting
at the direction of the Chairman’s Office. Congress established the FCC as a multi-
member agency and gave each of its five members an equal vote. Had Congress
wanted to make the agency a sole proprietorship or to make some Commissioners
more equal than others, it would have structured the Commission in a dramatically
different way. I believe that action should be taken to restore the FCC to its collabo-
rative and bipartisan tradition.

Chairman Thune, Ranking Member Nelson, and Members of the Committee,
thank you once again for holding this hearing and allowing me the opportunity to
speak. I look forward to answering your questions, listening to your views, and con-
tinuing to work with you and your staff in the days ahead.

The CHAIRMAN. Thank you, Commissioner Pai.
Commissioner Rosenworcel.

STATEMENT OF HON. JESSICA ROSENWORCEL,
COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION

Ms. ROSENWORCEL. Good afternoon, Chairman Thune and Rank-
ing Member Nelson and Members of the Committee.

Today, communications technologies account for one-sixth of the
economy. And, they are changing at a breathtaking pace. How
quickly? Well, consider this: it took the telephone 75 years before
it reached 50 million users. To reach the same number of users, tel-
evision took 13 years and the Internet took 4 years. More recently,
Angry Birds took only 35 days.

[Laughter.]

Ms. ROSENWORCEL. So we know the future is coming at us faster
than ever before, and we also know that the future involves the
Internet. And our Internet economy is the envy of the world. It was
built on a foundation of openness, and that is why I support net-
work neutrality.

Now, with an eye to the future, I want to talk about two other
things today: Wi-Fi and the Homework Gap. First, Wi-Fi. Few of
us go anywhere now without our mobile devices in our palms, pock-
ets, or purses. That’s because every day in countless ways our lives
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are dependent on wireless connectivity. While the demand for our
airwaves grows, the bulk of our policy conversations are about in-
creasing the supply of licensed airwaves for available for commer-
cial auction. This is good but it is also time to give unlicensed spec-
trum and Wi-Fi its due.

We should do that because Wi-Fi is, after all, how we get online.
Wi-Fi is also how our wireless carriers manage their networks with
licensed spectrum through offloading. And Wi-Fi is a boon to the
economy. There are studies that demonstrate that it is responsible
for more than $140 billion of economic activity every year. And
that’s big.

So we need to make unlicensed services like Wi-Fi a priority.
And the Commission is doing just that with our work on the 3.5
gigahertz band, and next year with our work on the 600 megahertz
band. But, I think, it’s going to take more than this to keep up with
demand and that’s why I think the time is right to explore greater
unlicensed use in the upper portion of the 5 gigahertz band. And,
going forward, we all need to be on guard to find more places for
Wi-Fi to flourish.

Now, second. I want to talk about the Homework Gap. Today,
roughly seven in ten teachers assign homework that requires
broadband access. But FCC data suggests that as many as one in
three households do not have access to broadband at any speed. So
think about those numbers. Where they overlap is what I call the
Homework Gap. Because, if you are a student in a household with-
out broadband today, getting your homework done, just getting
your homework done, is hard and it’s why the Homework Gap is
now the cruelest part of our digital divide. But it’s within our
power to bridge it.

More Wi-Fi will help, as will our recent efforts to upgrade
connectivity in our Nation’s libraries through E-Rate. But more
work remains. And I think the FCC needs to take a hard look at
modernizing its program to support connectivity in low-income
households, especially those with school-aged children. And I think
the sooner we act the sooner we bridge this gap and give more stu-
dents a fair shot at digital age success.

Thank you.

[The prepared statement of Ms. Rosenworcel follows:]

PREPARED STATEMENT OF HON. JESSICA ROSENWORCEL, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Good afternoon, Chairman Thune, Ranking Member Nelson, and members of the
Committee. Thank you for the opportunity to appear before you in the company of
my colleagues at the Federal Communications Commission.

Today, communications technologies account for one-sixth of the economy—and
they are changing at a breathtaking pace. How fast? Consider this: According to the
Wall Street Journal, it took the telephone 75 years before it reached 50 million
users. To reach the same number of users, television took 13 years, and the Internet
4 years. But Angry Birds took only 35 days.

So we know the future is coming at us quicker than ever before. We also know
that the future involves the Internet and that our Internet economy is the envy of
the world. It was built on a foundation of openness. Sustaining the openness that
has made us innovative, fierce, and creative is vitally important. In fact, our com-
mercial and civic success in the digital age depends on it. That is why open Internet
policies matter—and why I support network neutrality.

As you have undoubtedly heard, four million Americans wrote the FCC to make
known their ideas, thoughts, and deeply-held opinions about Internet openness.
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They lit up our phone lines, clogged our e-mail in-boxes, and jammed our online
comment system. That might be messy, but whatever our disagreements on network
neutrality, I hope we can agree that’s democracy in action and something we can
all support.

With an eye to the future, I want to talk about two other things today—the need
for more Wi-Fi and the need to bridge the Homework Gap.

First, up Wi-Fi. Few of us go anywhere now without mobile devices in our palms,
pockets, or purses. That is because every day, in countless ways, our lives are de-
pendent on wireless connectivity. While the demand for our airwaves grows, the
bulk of our policy conversations are about increasing the supply of licensed airwaves
available for auction. This is good. But the best spectrum policy involves a mix of
both licensed and unlicensed airwaves. And focus on the former should not come at
the expense of the latter.

That’s because the 2.4 GHz band where Wi-Fi makes its primary home is getting
mighty crowded. The demand for 5 GHz Wi-Fi is also growing. So before we over-
whelm Wi-Fi as we know it, we need more efforts to secure more unlicensed spec-
trum.

There are no shortage of reasons why this is a good idea.

After all, Wi-Fi is how we get online—in public and at home.

Wi-Fi is also how our wireless carriers manage their networks. In fact, today
nearly one-half of all wireless data connections are offloaded onto unlicensed spec-
trum.

Wi-Fi is how we foster innovation. That’s because the low barriers to entry for
unlicensed airwaves make them perfect sandboxes for experimentation.

Wi-Fi is also a boon to the economy. The economic impact of unlicensed spectrum
has been estimated at more than $140 billion annually.

So we need to make unlicensed services like Wi-Fi a priority in our spectrum pol-
icy. We have opportunities to do just that with upcoming FCC work in the 3.5 GHz
band and in the guard bands in our reimagined 600 MHz band. But it will take
more than this to keep up with demand. That is why I think the time is right to
explore greater unlicensed use in the upper portion of the 5 GHz band, and specifi-
cally from 5850 to 5925 MHz. In the future, we need to be on guard for more oppor-
tunities like this so we can find more places for Wi-Fi to flourish.

Second, I want to talk about another issue that matters for the future—the Home-
work Gap. Today, roughly seven in ten teachers assign homework that requires ac-
cess to broadband. But FCC data suggest that as many as one in three households
do not subscribe to broadband service at any speed—due to lack of affordability and
lack of interest.

Think about those numbers. Where they overlap is what I call the Homework
Gap. If you are a student in a household without broadband, just getting homework
done is hard. Applying for a scholarship is challenging. While some students may
have access to a smartphone, let me submit to you that a phone is just not how
you want to research and type a paper, apply for jobs, or further your education.

These students enter the job market with a serious handicap. That’s a job market
today where half of all jobs require digital skills. By the end of the decade that num-
ber jumps to 77 percent. But the loss is here more than individual. It’s a loss to
our collective human capital and shared economic future that we need to address.

That is why the Homework Gap is the cruelest part of our digital divide. But it
is within our power to bridge it. More Wi-Fi will help, as will our recent efforts to
upgrade connectivity in libraries through the E-Rate program. But more work re-
mains. I think the FCC needs to take a hard look at modernizing its program to
support connectivity in low-income households, especially those with school-aged
children. And I think the sooner we act the sooner we bridge this gap and give more
students a fair shot at 21st century success.

Thank you and I look forward to answering any questions you might have.

The CHAIRMAN. Thank you, Commissioner Rosenworcel.

We have a lot of participation on both sides today. And so, as
much as we can, try to adhere to the 5 minute rule. I know it will
be hard as we have a lot of interest in this subject and a lot of
questions we’d like to ask our panelists today.

So let me start by talking a little bit about an issue that’s impor-
tant to me and to my state, and I'll start by saying that laws and
policies that are outdated often lead to rules that are arbitrary
which ultimately limits consumer choice and raises cost. And the
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current Universal Service Fund rules require a rural consumer to
buy voice service from a small rural telephone company in order for
that carrier to be eligible for USF support. If the same rural con-
sumer decides to buy only broadband services without a telephone
subscription, the carrier is no longer eligible to receive USF sup-
port for that subscriber’s line. This contradiction undermines the
mission of the new broadband-centric USF. It makes broadband
more expensive for rural households and increasingly threatens the
sustainability of rural communications networks.

Last year, Senators Gardner, Klobuchar, and I led letters to the
Commission that urged the FCC to propose rules to solve this
issue. Nearly a year later, that issue remains unsolved. And so, I
want to ask each of you a question. I'm going to take the approach
of my predecessor, Chairman Rockefeller, and ask for the commit-
ment from each commissioner. And the question, very simply, is:
Will you commit to solving this growing threat to rural communica-
tions by the end of this year?

Mr. WHEELER. Aye.

Ms. CLYBURN. Absolutely.

Mr. O'RIELLY. Yes.

Mr. Pl Yes.

Ms. ROSENWORCEL. Yes.

The CHAIRMAN. Very good. Thank you.

Mr. WHEELER. OK, we have unanimity now, sir.

[Laughter.]

The CHAIRMAN. Yes. This was designed to get you guys all on the
same side of an issue.

[Laughter.]

The CHAIRMAN. I want to make an observation too. I know with
the Commission’s order is the subject of the day in addition to
other things that we would like to talk about.

I have a father who is 95 years old. He lives in my hometown
of Murdo, South Dakota with a population of about 500 people.
He’s a user of the Internet. And it strikes me if I had to suggest
to my dad that we’re going to regulate the Internet that he uses
with a law that was passed during the Great Depression when he
was 14 years old, I think he would probably be flabbergasted. And
essentially, that’s what we’re doing. We're trying to take something
that was designed for a very different era and squeeze it and trying
to fit it into a modern technology. And one of the issues that that
statute allows for is rate regulation.

Now, I know that, Chairman, you have contended that no rate
regulation is going to result from the open-net Internet order. Let’s
just say, hypothetically, that someone files a complaint at the FCC
alleging that the rates that theyre paying an Internet Service Pro-
vider for broadband service are not just and reasonable under Sec-
tion 201?

And T'll also say to Commissioner Pai, as a result of Title II re-
classification, isn’t the Commission legally obligated to investigate
and rule on that type of a complaint?

Mr. Pa1. Mr. Chairman, that is absolutely right. The Order opens
the door to complaints under Section 208, both to the Commission
and to courts around the country. And at that point it will be up
to the Commission, if it receives such a complaint, to adjudicate
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whether or not a rate is just and reasonable. And most notable, the
Order limits itself only to saying that we don’t engage in ex ante
regulation, things like tariffs and its play in methodology. But it
says nothing about ex post regulation, and I think that is why ex
post rate regulation is a very real prospect.

The CHAIRMAN. So if that circumstance were to happen, Commis-
sioner Rosenworcel, if the Commission judges the rates to be un-
reasonable, could the FCC require the ISP to adjust its rates or to
impose fines and forfeitures on the ISP?

Ms. ROSENWORCEL. Well, we don’t have such a case before us
right now, but I think it’s important as a matter of due process
that any provider that’s having difficulty succeeding in getting the
interconnection they need to provide service has the opportunity to
complain to the Commission and seek resolution.

The CHAIRMAN. So the answer is, yes, the FCC could.

Ms. ROSENWORCEL. We'll see when we have a complaint before
us.
The CHAIRMAN. Right. But I'm just saying——

Ms. ROSENWORCEL. Sure.

The CHAIRMAN. I'm not saying you should. I'm saying you could.

Commissioner Clyburn, in a rate complaint case, how will with
the FCC decide if a rate is unreasonable or unjust?

Ms. CLYBURN. So given the same context that you set up, one of
the examples that I gave in my opening statement was on inmate
calling. And that affirms and should affirm to us all that the bar
is incredibly high when it comes to the scenario that you put forth.
We waited over 10 years to even think about addressing what was
obviously a market failure. So again, we won’t know, like my col-
league said, until something is before us. But it passed as prologue
that bar is extremely high for that case to come to the resolution
in which you put forth.

The CHAIRMAN. But you would have the discretion to determine
if a rate is unjust or unreasonable?

Ms. CLYBURN. We have an obligation, I believe, to look at any
complaint, anything filed before us, and make a decision accord-
ingly.

The CHAIRMAN. And if that decision is made, if that conclusion
is reached, the FCC could, in that circumstance, act in a way that
would adjust rates or impose fines?

Ms. CLYBURN. I jokingly say that, even though I am from the
south and we have the other south, South Carolina, and that we
have been known—and there have been very interesting people
Wlllo have predicted the future—I, unfortunately, do not have that
talent.

The CHAIRMAN. Well I would have a hard time, I would think,
explaining—or how that adjudicatory process would not be rate
regulation and, you know like I said, granted the Chairman has
said, that is something on which they would forebear. But if a case
is brought forward, it strikes me at least, that the FCC has an obli-
gation to respond. And I also think that things that are decided by
this Commission certainly don’t bind future commissions, which is
why we’ve argues all along that working constructively on a legisla-
tive solution that sets clear rules-of-the-road is the best approach
to doing this.
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But that being said, my time has expired.

Senator Nelson.

Senator NELSON. Chairman Wheeler, rate regulation, unbund-
ling, tariffing, these are things that some of the big corporations
are quite concerned about and no doubt you’ve had conversations
with the CEOs of those corporations. And you've explained what
your order is. How did you explain it and what was their reaction?

Mr. WHEELER. Thank you, Senator.

So rate regulation, tariffing, unbundling, those sections are all
forborne, I never know what the past tense is on forbearance but
it’s we are not using them out of Title II.

To the point that Senator Thune was just making: 1993, Senator
Markey, then-Congressman Markey, created Section 332 of the
Communications Act in the House, which was sought by the wire-
less industry when they asked to be treated as Title II common car-
riers and to have forbearance from parts of the act that are no
longer appropriate in a non-monopoly situation. That included, spe-
cifically as a decision by Congress, Section 201. So the kind of ex-
ample that was just raised about Section 201(b) being some kind
of backdoor into rate regulation has existed for 22 years in the
wireless industry. And the Commission has not been confronted
and has not acted in this kind of way that suggested it’s some kind
of backdoor regulation.

In fact, what has happened is that with the absence of consumer
rate regulation, that industry has been incredibly successful. The
wireless voice industry has had $300 billion in investment since
then and it was that model that is actually more forbearance than
was created for the wireless industry that we patterned the open
Internet order on so that it is not your grandfather’s Title II. Title
II has 48 sections. Twenty-seven of those sections we said we will
not use, which is 50 percent more than Mr. Markey results in 22
years ago.

So I think that the record is pretty clear. That if we say we’re
not going to have consumer rate regulation, we are not going to
have tariffing, we are not going to have unbundling, and we explic-
itly remove those sections and say we’re not looking at those sec-
tions and we pattern ourselves after something that has this kind
of a two decade record of not having these imaginary horribles hap-
pen, then we’re on a pretty course.

Senator NELSON. And things like transparency and a host of
other issues, there’s wide acceptance.

Mr. WHEELER. So the interesting thing is that there are four reg-
ulatory actions in our order; no blocking, no throttling, no paid
prioritization in transparency, which are the same things that is
the legislation up here that the Chairman and others have intro-
duced contain those four. And the ISPs run ads saying, “Over all
four of these, we would never think about doing these kinds of
things.”

Those are the four regulatory constructs. The thing where every-
body gets agitated is that we also say, and there should be a basic
set of ground rules for things that nobody can anticipate, that are
not proscriptive regulatory saying, “We’re smart, therefore you will
do this.” But we are saying, “Well, let’s take a look and is that just



31

a reasonable? Is that in the consumer interest? Is that in the edge
provider interest? Is that in the public interest?”

And, on a case-by-case basis. And the fascinating thing to me,
sir, is that the ISPs for years have been saying, “We don’t want the
FCC to have such broad rulemaking authority. They ought to be
looking at things like the FTC on a case-by-case basis.”

And, now, what happens is we come out and we say “OK” we do
something that is like the FTC on a case-by-case basis and every-
body says, “Oh, that’s terrible uncertainty. We don’t know what it
is. If only they would be making rules and telling us what things
were?”

You can’t have it both ways, but I think that what we have built
is common on four aspects. The only four regulatory aspects, and
then says, there needs to be a set of rules and there needs to be
a set of standards, and there needs to be a referee on the field who
can throw the flag if somebody violates those standards.

Senator NELSON. And I would just conclude, Mr. Chairman, by
saying that certainly the five Commissioners in front of us would
never do this kind of dastardly stuff. But, would a future Commis-
sion do it? And the flip side of that, and I'd like you to comment,
Chairman Wheeler, what about the future CEOs that presently you
have confidence in them, but what about someone that suddenly
wants to go beyond the scope of your intent?

Mr. WHEELER. So CEOs come in to me, Senator, and they say,
“You know, we trust you. We think you have, you know, we may
not agree with everything but, you know, you’re not wild and crazy.
And we think that there’ll be decent or responsible decisions. And
so, we trust you but what about that crazy person that’s going to
follow you, you know, some years down the road?”

And my response is “I feel the same way about you, sir, that you
have said, ‘You would never do these kinds of dastardly things to
the Internet, but what about the wild and crazy CEO who follows
y0u?’ »

And so, what all we are trying to do is say, “Let’s have a basic
set of rules.” Is it just? Is it reasonable? And, is there a referee on
the field who can measure against the yardstick and throw the flag
if appropriate?

Senator NELSON. Thank you.

The CHAIRMAN. Thank you, Senator Nelson.

Senator Fischer.

STATEMENT OF HON. DEB FISCHER,
U.S. SENATOR FROM NEBRASKA

Senator FISCHER. Thank you, Mr. Chairman and Ranking Mem-
ber Nelson.

Chairman Wheeler, there are a number of Members of Congress
who believe that new technologies can help the United States re-
main innovative, and I'm working with Senator Booker, Senator
Schatz, Senator Ayotte, on the Internet of things. And I think
that’s going to be a very good bipartisan resolution and, moving
forward, hopefully legislation so we can see that innovators are
able to grow their businesses and they’re going to be able to solve
problems with clear rules and also clear expectations.
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I think that’s necessary; that innovators have to have that cer-
tainty out there. And when I look at the general conduct rule that
is proposed that you have here, I'm concerned it could jeopardize
that regulatory certainty that I think we have to have if we're
going to remain competitive.

The Electronic Frontier Foundation has described this rule as an
overreach and confusing. Specifically, the EFF said, “The FCC be-
lieves it has broad authority to pursue any number of practices;
hardly the narrow, light-touch approach we need to protect the
open Internet.”

The Wall Street Journal reported that at a recent press con-
ference you said, with respect to the general conduct rule, that “We
don’t really know. We don’t know where things will go next.”

The Order says the agency will “watch, learn, and act as re-
quired, a process that is sure to bring greater understanding to the
Commission.”

So my question to you is: how can any business that is trying to
innovate have any kind of certainty that theyre not going to be
regulated by the FCC under, what I view, as a very vague rule that
you have here?

For example, when will it be applied? What specific harms does
the General Conduct rule seek to address that the rest of the Presi-
dent’s Open Internet order doesn’t capture? What are you after
here?

Mr. WHEELER. Thank you, Senator.

First of all, I'd like to identify myself as an entrepreneur and as
somebody who has started multiple companies and spent the ten
years before I came into this job as a partner at a venture capital
firm investing in those companies. And I know from my experience
that the key to innovation is access and that, when gatekeepers
deny access, innovation is stifled. That’s what we want to avoid.
We do not want to be in a situation where we are having proscrip-
tive rules. We want to be, and what we have structured, is some-
thing that says, “OK, let’s ask a couple of questions. What’s the im-
pact on consumers of this action? What’s the impact on content pro-
Viders(; those who want to be delivering? And what’s the public in-
terest?”

And I think we can probably all agree that nobody wants to sit
by and see something evil happen to any three of those legs of the
stool. And those are the tests. And we look and say, “OK, now,
what happens on those three legs of the stool with this kind of an
action that we have a complaint on?” And the important thing is,
as I was saying to Senator Nelson, that this is not us saying,
“We're so smart, we know what you should do.”

This is specifically doing what the ISPs have been saying to us.
Don’t make rules, but rather look at things on a case-by-case basis.
And that’s what we tried to build in that kind of flexibility.

Senator FISCHER. With that flexibility, though, what do you do
with these entrepreneurs, the innovators that are coming up with
things that I can’t even imagine?

And there’s a process that they’re going to have to go through
with the FCC that they don’t know if they’re going to be required
to go through or not. What do you say to them?

Mr. WHEELER. Oh, I'm glad you asked.
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Senator FISCHER. Do they wait and get their ideas hijacked?

Mr. WHEELER. No, we don’t move up the stack. We are talking
about the delivery services. We are not talking about regulating
two guys and a dog in a garage and they have to get permission
as to what they do.

Senator FISCHER. Do you think that’s clear?

Mr. WHEELER. Yes, ma’am. Yes, ma’am. We are very clear on
that and that is an essential component of this.

First of all, I think it’s questionable what our reach would be in
terms of statutory authority. We are dealing with the delivery of
what these creative people want to do, and making sure that they
have open delivery.

Senator FISCHER. And if I could just switch gears here. In your
testimony, I read that you're trying to move forward with a vol-
untary incentive auction no later than early 2016.

Mr. WHEELER. Yes, ma’am.

Senator FISCHER. Are you committed to that?

Mr. WHEELER. Yes, ma’am.

Senator FISCHER. All right. Thank you.

The CHAIRMAN. Thank you, Senator Fischer.

Senator McCaskill.

STATEMENT OF HON. CLAIRE McCASKILL,
U.S. SENATOR FROM MISSOURI

Senator MCCASKILL. Thank you.

I want to begin by associating myself with Commissioner Pai’s
remarks about designated entities, and we’ve visited about this.

The rest of the story that was not explained is that not only was
this a very big company using small businesses to get a $3 billion
advantage, a $3 billion advantage, one of the entities that was used
was an Alaska-native corporation, which I think most people are
aware, that they don’t have any rules about being small. So it is
insult to injury because Alaska-native corporations are multi-bil-
lion dollar, multi-national corporations that get special deals under
our law. They don’t have to compete. They don’t ever age out of the
program. They never get too old for the program. They never get
too big for the program. And you confront legally. So this is really,
I think, outrageous and I hope we can figure out a way to get to
the bottom of it.

I want to talk about Lifeline a little bit. I have visited with many
of you about Lifeline. I think it is a program that began under, I
believe, President Reagan, President Bush, you know, it was a sub-
sidy. It morphed into a program without any kind of controls, with-
out any kind of regulation, and it was a mess. Now, I know we
have had some enforcement but I know we’ve had a pilot program
on expanding it to broadband.

Let me ask you first, Chairman Wheeler. When will the report
on the pilot program be available?

Mr. WHEELER. Senator, I can’t give you the specific date, but it’s
in the next couple of months.

Senator McCASKILL. Well, we had some enforcement. There
hasn’t been much in a year. There is a list of reforms I think that
include, and if any of you disagree with any of these reforms, if you
would speak up for the record, I would appreciate it: Taking eligi-
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bility determination out of the hands of carriers; competitive bid-
ding; making sure consumers have some skin in the game; placing
a cost cap on the program. Anybody disagree with those four re-
forms?

Mr. ParL No.

Senator MCCASKILL. OK.

I would like to see those instituted and I would like a discussion
from you about whether or not it makes sense to continue the Life-
line program. Doesn’t it make more sense to make it a broadband
program?

Looking at the Homework Gap, looking at the capability of mak-
ing calls over the Internet, doesn’t it make sense to institute these
structural reforms as we transition this from a program where no
one has skin in the game and we have allowed the carriers to com-
mit massive fraud in this country? Doesn’t it make sense to convert
this whole program over to broadband? And I would love your take
on that.

Ms. CLYBURN. I'm not sure who youre—but I'm going to speak

p_

Senator MCCASKILL. Any of you can speak up. I would love some-
body to speak up who disagrees with doing this.

Ms. CLYBURN. Well, I was showing my Southern graces. I cannot
sit before you and say that I necessarily agree with everything you
laid out.

One of the things that I am adamant about, I put forward five
principles last year. One of which I think is the most important
that would get to the heart of some of the problems that we are
having is getting the companies out of the eligibility game. They
should not be in that space. Grocery stores do not certify or have
people eligible, you know, for SNAP. They’re not in that game. Doc-
tors do not qualify people for Medicaid. Providers should not qual-
ify people for that program. This should be an independent arm.
And I think, I truly believe, that a lot of the issues that have
plagued this program, if we take them out of that, would go to the
heart of what we are seeing.

Please.

Senator FISCHER. Commissioner Pai and Commissioner O’Rielly,
I have had an opportunity to talk to the Chairman about this idea.
Would you be willing to work with the Democratic Commissioners
on a program that had controls and had reforms in it that
transitioned over to a broadband program?

Mr. ORIELLY. Absolutely. And, as you may know, I actually
wrote recently about this issue and put forward some of my prin-
ciples on reform. And I thought that it would be helpful to start
in a review of the existing program and all the issues that it has
faced before we go to the broadband—expand the program to broad
band that hasn’t seemed to be where the direction we’ve been get-
ting the signals internally. So I've tried to put forward reforms that
I would think that we could do going forward, but I think we
should have that fundamental conversation on the reforms that
should be in place before we go there.

Senator MCCASKILL. Or maybe there in lieu of.

Mr. O’RIELLY. I would be open to that as well.
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Mr. PA1 Senator, first I want to thank you for your leadership
on issues of FCC Fiscal Responsibility, including the AWS re-auc-
tion and Lifeline.

With respect to Lifeline as applied to broadband, I think it’s crit-
ical for us, first, to learn the lessons from the pilot. Obviously, be-
fore expanding——

Senator MCCASKILL. Right.

Mr. PA1l.—it to the entire broadband industry, we want to under-
stand how the pilot has worked.

Second, I have put forward in a speech at the Citizens Against
Government Waste a number of different principles for reform in-
cluding some of the ones you've talked about. And I think it’s crit-
ical for us to institute those first to ensure that the program is on
a stable footing because, remember, the Lifeline program is the
only one of the four Universal Service Fund programs that is not
capped. And so, if we don’t have those basic reforms for the process
as the program stands, if we expand it to include broadband,
there’s no telling what kind of problems we might encounter.

Ms. ROSENWORCEL. Sure.

In 1985, when Ronald Reagan was in the White House, that’s
when we started this program. It was last updated during the
Bush Administration. It is time to modernize this program along
the lines you described, make sure it is free of any waste, fraud,
and abuse, and then make it address broadband and things like we
described, the Homework Gap.

Senator MCCASKILL. Right, great.

Mr. WHEELER. And this is not a question of how do we take what
is there now and just do a paste here or a change there. We have
to look at this entire program, soup to nuts, and say, “Wait a
minute, this started 1in a twisted pair environment,
metamorphosized into a mobile environment, we now live in a
broadband environment. Why in the world are we sticking with the
decisions of the past?”

Senator MCCASKILL. Great. Thank you all.

The CHAIRMAN. Thank you, Senator McCaskill.

Senator Heller, and try to keep it to five if you can.

STATEMENT OF HON. DEAN HELLER,
U.S. SENATOR FROM NEVADA

Senator HELLER. Thank you, Mr. Chairman. Thanks for calling
this hearing. I have a statement for the record that I'd like to sub-
mit.

The CHAIRMAN. Without objection.

[The prepared statement of Senator Heller follows:]

PREPARED STATEMENT OF HON. DEAN HELLER, U.S. SENATOR FROM NEVADA

Thank you, Mr. Chairman for holding this hearing today. Thank you, Chairman
Wheeler and the Commissioners of the Federal Communications Commission. I ap-
preciate you all being here today.

Many will take the time to discuss the merits of the Open Internet Order that was
passed by a partisan vote last month. In short, I do not believe that the best method
to handle the concerns of throttling, blocking and paid prioritization was by reclassi-
fying the Internet under title II of the 1934 Communications Act.

While Chairman Wheeler has repeatedly said he will only use portions of that
title and forbear others that are not needed, we all know that his word, doesn’t mat-
ter. He will only be chairman for a limited amount of time. Another Chairman could
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come along and do much more. A future FCC Chairman could install rate regulation
for example. It really is only a matter of time in my opinion until another Chairman
goes much further than this Chairman.

Unless of course, the rule is challenged in court and the FCC loses or bipartisan
legislation can be passed to find a solution to the concerns that Internet Service Pro-
viders could block, throttle or create fast lanes for lawful content online. I still have
hope that we can strike a bipartisan agreement and urge the Ranking Member to
work with Chairman Thune and Republicans like me, to strike a deal that will re-
move all the economic uncertainty that the Open Internet Order has placed on the
economy.

That being said, what I believe needs to be a focus on today’s hearing is how the
rule was passed. Aside from the negative impact on the economy, what this order
did was shine a bright light on the process in which rules are enacted at the Federal
Communications Commission.

For years, I have argued that the rulemaking process is outdated. My concerns
are that the lack of transparency and collaboration combine for the ability of the
majority at the Federal Communications Commission to use the process of creating
a rule or amending an existing one to reach a desired conclusion. That is why I have
introduced the FCC Process Reform Act during the last 112th, 113th and now in
the 114th Congress.

The legislation would require the agency to publish rules and amendments before
the Federal Communications Commission votes on them. We should never have to
wait until a regulatory rule is passed before we know what is in it. That is not a
partisan position. That is a fundamental transparency issue that should be passed
by unanimous consent by the United States Senate tomorrow.

The legislation would allow for any Commissioner to ask for a vote by the full
commission of any order that a bureau issues. According to Commissioner Pai’s tes-
timony, it has long been customary at the Federal Communications Commission to
vote on any significant order if a Commissioner has requested such a vote. That
practice has recently not been honored on two separate occasions. This is wrong.
The Senate confirms nominees for the purpose of voting. There is no reason that
I see to deny an up or down vote on any significant issue that a bureau orders.
Again, this isn’t partisan, allowing a vote on issues is the transparency that all of
us should be for.

The legislation also empowers the Commission to operate more efficiently through
the reform of the “sunshine” rules, allowing a bipartisan majority of Commissioners
to meet for collaborative discussions subject to transparency safeguards. In fact, on
f)hlils Senator Klobuchar has joined my effort and we have a standalone bipartisan

ill.

There are many more ways we can help modernize the Federal Communications
Commission. Such as allowing for a commissioner to publish the changes sought to
an order, allow for three Commissioners to direct staff to work on an issue and man-
date a cost benefit analysis for any rule that has an economic impact over $100 mil-
lion would give all of us a clearer sense of the impact of a rule.

Mr. Chairman, you have been clear that you will seek to reauthorize the Federal
Communications Commission in the coming months. I hope that you look at the
Federal Communications Process Reform Act of 2015 and consider some of the legis-
lative initiatives presented.

Thank you

Senator HELLER. I want to thank the Commissioners, also, for
being here.

And, Chairman, thank you also for attending.

Today, what I'd like to focus on is how rules are adopted. And
Commissioner O’Rielly, your opening statement or comments were
near and dear to some of the comments I want to make today. But
before I do that, I'd like to make an observation. The observation
that I have is that it was my opinion that the purpose of the Af-
fordable Care Act was to guarantee that all Americans have the
same bad healthcare. And I believe that this Title II decision made
by this Commission is to guarantee all Americans the same bad
Internet service.

I also believe two things, and I don’t believe I am wrong. One is,
the purpose of this open Internet order is, one, to regulate and re-
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strict content and, number two, has opened the door to taxation.
What I’d like is Commissioners O’Rielly and Pai to tell me why I'm
wrong.

Mr. PA1. Well Senator, I'll just tackle part of the question. With
respect to taxation, you are absolutely right. The door opens the
door to billions of dollars in taxes and fees on broadband.

With respect to reclassification, that alone, as the Order tees up,
we're expecting to get a recommendation from the joint board on
April 7 and it might be kicked off by a short period. But reclassi-
fication will lead to the imposition of new broadband taxes. And if
you look at some of the new promises that some of the FCC is con-
sidering with respect to the programs administered under the Uni-
versal Service Fund, that extra spending has to come from some-
where. And that somewhere is going to come from the consumer’s
pocket.

In addition to taxation, one of the issues that has been relatively
unremarked upon is the fact that reclassification opens the door to
a lot of taxes on the state and local level. So, for example, with re-
spect to state property taxes, a lot of jurisdictions taxed telecom
providers at a much higher rate than they do general businesses
or non-telecom broadband providers. In the District of Columbia
alone, where we sit, D.C. imposes an 11 percent tax on general re-
ceipts, on gross receipts. That’s immediately an 11 percent tax off
the bottom line that the broadband providers are going to have to
pay which costs are going to be passed on to the consumer.

And so, I think the taxation aspect of this, completely in respect
to the Internet Tax Freedom Act which does not apply to fees that
are associated with broadband, is so critical for us to keep men-
tioning because it does effect consumers where it hurts the most.

Mr. O’'RIELLY. Senator, it would be impolite for me to ever sug-
gest that any Senator is wrong, but I don’t do healthcare anymore
so I have no comment regarding that part of your point. But in
terms of your substantive comment on the content, I might refine
that and say I do believe eventually that this item, with the direc-
tion we're going, will get to edge providers. I made that point con-
sistently.

And if you look at where we’re going on interconnection and how
far we’ve gone in interconnection, there are blurry lines between
what is actually the middle mile and what providers are offering
today in terms of their structure. And I do believe, eventually this
is going to affect edge providers and the wonderful benefits that
they bring to the American economy.

Senator HELLER. Commissioner O’Rielly, I want to go to your
opening comments calling for amendments to a rule that at least
21 days prior to publication of a rule that it be displayed and made
available to the public. And I don’t think that is a partisan issue.
I think that’s an issue that we can all agree with. There are many
other ways, I think, to make the FCC more transparent.

I've suggested, for example, that I have concerns with staff
changes that takes place after votes have already been taken. I
think all Commissioners should be able to ask for a vote on any
order of bureau passes. Commissioners should be able to collabo-
rate more freely. And I think any rule that impacts the economy
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by more than $100 million should be subject to a cost benefit anal-
ysis.

Commissioner O’Rielly, I believe that that would make or in-
crease the transparency in the collaboration of the Commission
that you have. But I guess the question is, one, do you agree with
that? And two, are there any other suggestions that you believe
would add more transparency?

Mr. O’RIELLY. Sure.

So you suggested some really good changes that I would whole-
heartedly agree and have advocated. I should make it clear,
though, I don’t think it is reflective of the item that we’ve just
talked about. These should apply to across-the-board in going for-
ward. It’s not just about that neutrality that’s indicative of some
instances, but really it should apply going forward for everything;
certainly on the 21 day availability.

But I have a host of ideas that I think that would help, and my
time being a Congressional staffer and now being someone who has
seen this for about 15 months, and you highlighted the delegation
issue. You know, we have an ununiformed situation now where it’s
called our 48 hour rule. And in some instances, we are notified that
we have 48 hours—we are basically given a heads-up for 48 hours.
But only in certain instances. Sometimes it’s 48 hours. Sometimes
it’s 24 hours. Sometimes it’s zero. I get an e-mail on Friday from
one of the bureaus and it said, “As a courtesy, we're letting you
know.”

That’s how it comes. It’s a courtesy they’re letting me know what
they’re going to do. And I just think that’s the wrong approach. I,
you know, went through the process to get on the Commission to
make as many decisions as possible. And I'm happy to vote in a
quick and timely way, but I don’t think it’s something that is a
courtesy I'm allowed to know what’s happening at the Commission.

And we see that problem in the delegation area, where things get
delegated, in many instances, by previous Commissions that I was
part of and now the delegation authority continues and I don’t even
have an ability to track what is being decided by the bureaus sepa-
rate from what is happening at my level.

Senator HELLER. Commissioner, thank you. I look forward to
working with you.

Mr. Chairman, I look forward to working with you on reauthor-
ization of the FCC. I do hope that some of these ideas, both myself
and what the Commissioner just mentioned, could be put forth and
looked at as we move forward.

The CHAIRMAN. And I appreciate the good work that you put into
that already, Senator Heller. I look forward to working with you
on it.

Senator Blumenthal.

STATEMENT OF HON. RICHARD BLUMENTHAL,
U.S. SENATOR FROM CONNECTICUT

Senator BLUMENTHAL. Thanks, Mr. Chairman, and thanks for
working in such a bipartisan way on this hearing and on the bills
that we'll be considering relating to these issues.

First of all, thanks to all of you for being here today.
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Chairman Wheeler, I appreciate your remark about the wild and
crazy CEOs and the wild and crazy Commissioners who might fol-
low the present occupants of those offices. I want to assure you, no-
body ever asks us about the wild and crazy Senators who may fol-
low us.

[Laughter.]

Senator BLUMENTHAL. I’'m not going to go any farther with that.

I want to express my strong support for the FCC’s Open Internet
order. This decision was unequivocal, emphatic, and epical in its af-
fect. It was a victory for consumers and innovators that’s all too
rare in Washington these days. And I know that it will be chal-
lenged in the courts, and I want to commit to you that I would be
pleased to lead whatever amicus efforts may be necessary to sup-
port it. I believe there will be a lot of support for such involvement
by my colleagues, and I believe it is strongly grounded in the au-
thority that the U.S. Supreme Court has provided repeatedly under
Chevron, most recently, under Smiley V Citibank, and you alluded
to it in paragraph 329 of the Order.

I also want to express my gratitude to all of you for joining in
the bipartisan vote to repeal the sports blackout rule that I long
called for with my colleague, Senator McCain. We plan to pursue
that issue in the FANS Act because the sports leagues unfortu-
nately have themselves continued to retain the power to blackout
games through their private contract agreements.

And my special thanks go to Commissioner Clyburn for starting
the proceeding, Commissioner Pai for going to Buffalo and an-
nouncing your opposition of the blackout rule, and Chairman
Wheeler for focusing the agency’s attention on this issue.

I want to express to all of you the action that you’ve taken strong
and, again, emphatic action on cramming. And particularly to Com-
missioner Rosenworcel for coming to Connecticut and helping to
educate consumers there about the pernicious effects of cramming
and the attention that they need to pay to it.

But, again, this action on stopping cramming through the settle-
ments that you reached with AT&T and T-Mobile, I hope will lead
to rules that go beyond those settlements. As important as they
were, I think that there need to be rules established in embodying
the conditions that were expressed in those settlements that re-
quire express consent from subscribers before any third-party wire-
less company; any wireless carrier allows third-party’s access to
their customers’ bills; ensure third-party charges are clearly and
conspicuously identified on bills; and provide free service to con-
sumers to block those third-party charges should they choose to do

so.

And I'd like to know from each of you, you can say it simply yes
or no, whether you commit to updating the FCC’s rules to apply
these requirements to the whole wireless industry and ensure all
carriers protect their subscribers from all of these kinds of deceitful
practices rather than profiting from them. And I'm assuming that
you would agree. And you can indicate simply yes or no.

Commissioner Clyburn?

Ms. CLYBURN. Yes.

Mr. O'RIELLY. Yes.

Mr. PAlL Yes.
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Ms. ROSENWORCEL. Yes. Cramming is pickpocketing and we need
to stop it.

Mr. WHEELER. Yes, in two flavors. One, as you suggest and, two,
we're going to keep enforcing.

Senator BLUMENTHAL. Thank you.

And T hope that it will be possible for those rules to be promul-
gated. I don’t ask for a firm commitment, Mr. Chairman, but I'm
hoping by the end of spring that we can anticipate those rule will
be on the books.

I'd like to just turn, briefly, to the Comcast-Time Warner merger.
As the FCC reviews this merger, I'd like your assurance, Mr.
Chairman, that you will take into account anything that the FCC
can do to protect consumers, because I think a number of us are
concerned about the potential increases in prices and reduction in
consumer choice that could come from continued excessive consoli-
dation in the broadband marketplace.

Mr. WHEELER. Senator, as you know, this is an adjudicatory pro-
ceeding and I should not opine as we are sitting in judgment. The
responsibility that we have is to make a decision in the public in-
terest, convenience, and necessity. That’ll be the basis of the deci-
sion, sir.

Senator BLUMENTHAL. Thank you.

Thanks, Mr. Chairman.

Senator NELSON [presiding]. Senator Markey, then Senator
Gardner.

STATEMENT OF HON. EDWARD MARKEY,
U.S. SENATOR FROM MASSACHUSETTS

Senator MARKEY. Thank you so much.

And I want to congratulate you on your Title II decision. I think
it’s very consistent with the positions the FCC has taken over the
years and including, Mr. Chairman, what you mentioned, in 1993,
about the light-touch approach for the wireless industry under
Title II that led to an explosion of hundred of billions of dollars of
investment in that sector. That’s in the best tradition of what the
FCC does.

And I think under Title II, you’ll be able to continue that as well,
ensuring not only that there is a robust competitive marketplace
but also that privacy is protected, that the rights of the disabled
are also protected, that we moved to ensure that those additional
protections are built into the law.

And I have a letter, Mr. Chairman, from 140 advocacy groups
and companies who support the Title II decision of the FCC and
I W01(111d like, by unanimous consent, to have this included in the
record.

Senator NELSON. Without objection.

[The letter referred to follows:]
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March 18, 2015

Hon. ToM WHEELER

Hon. MIGNON CLYBURN

Hon. JESSICA ROSENWORCEL

Federal Communications Commission
Washington, DC.

Dear Chairman Wheeler, Commissioner Clyburn, and Commissioner Rosenworcel,

We, the undersigned organizations and companies, thank you for your vote on
February 26 to protect Internet communications from discrimination by reclassifying
broadband access under Title II of the Communications Act.

Over the last year, nearly seven million Americans have contacted the Federal
Communications Commission on this issue, with the overwhelming majority in favor
of Title II reclassification. In addition, hundreds of advocates, civil rights groups,
companies, entrepreneurs, and legal experts have spoken out in favor of Net Neu-
trality.

The FCC followed the letter of the law by voting for reclassification, and it heeded
the calls of millions of Americans. You proved that sound policy that benefits the
public interest can carry the day in Washington. Your vote will help keep the Inter-
net open for years to come, free from slow lanes and gatekeeping, which will enable
future generations to enjoy the greatest platform for free expression, democracy, and
innovation the world has ever known. If Congress acts, it should consider the FCC’s
rule the floor, and not the ceiling, when it comes to the protections afforded Ameri-
cans.

Those that support Net Neutrality and Title II represent a wide range of inter-
ests and political affiliations. What we have in common is an unwavering belief in
the power of the Internet and the need to keep it open for the benefit of the public.
This is not a partisan idea. Independents, Republicans and Democrats alike favor
Net Neutrality by overwhelming margins.

Thank you for standing with the organizations and individuals across this country
that defend and benefit from the open Internet.

Sincerely,
18MillionRising.org Kongregate
Access LawGives
American Civil Liberties Union Leaflad
Addy LendUp
Agile Learning Labs Linknovate
AirHelp Media Democracy Fund
American Library Association MediaFire

Amicus

Media Literacy Project

AppRebates Media Mobilizing Project

Appar Medium

Apptology Meetup

Association of Research Libraries MixRank

Augur Motionry

Authentise MoveOn.org

Automattic Mozart Medical

Badger Maps Mozilla

betaworks National Hispanic Media Coalition
Bitnami New America’s Open Technology Institute
Blu Zone Next Big Sound

Boing Boing NOTCOT

BuzzFeed OfficeNinjas

Center for Democracy & Technology OpenDNS

The Center for Media Justice OpenMedia.org

Cheezburger Opera Software

Codecademy PadMapper

CodeScience Pixoto

ColorOfChange Poll Everywhere

Common Cause
Consumers Union

Popular Resistance
Presente.org

Contextly Public Knowledge
CREDO Action Publitas.com
Daily Kos Rallyware
Demand Progress ReadMe.io

Digg Recrout

Dufty, Inc. reddit
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Distinc.tt ReplySend
DuckDuckGo Reylabs
Dwolla RootsAction.org
DynaOptics Savvy System Designs
Earbits Shapeways
Electronic Frontier Foundation SketchDeck
Embedly Sonic
Engine SpoonRocket
Etsy Statwing
Faithful Internet Stripe
Fandor SumOfUs
Fight for the Future Techstars
Flytenow TerrAvion
Floor64 The Nation
Foundry Group TheNextWeb.com
Foursquare ThoughtWorks
Free Press Tilt
Future of Music Coalition TouchCast
Gawker Media Tumblr
General Assembly Twilio
GitHub Union Square Ventures
Global Accelerator Network United Church of Christ, OC Inc.
Grid Upworthy
HayStack TV VHX
HelloSign Vidcaster
Heyzap Vimeo
Hire an Esquire Vox Media
Imgur Warby Parker
Inside Social Women’s Institute for Freedom of the Press
Instapaper Women’s Media Center
Internet Freedom Business Alliance Worldly
inXile Xola
Kaltura Yanomo
Kickstarter Yelp
Zentail.com
Zynga

Senator MARKEY. I thank you, Mr. Chairman.

So I would like, if you could, just to talk a little bit more about
Title IT and how, in fact, it was rate regulation that made it pos-
sible for there to be a universal phone system across the country
and, without it and the subsidies that flew within that system, that
we could not have had Universal Service? But the opposite here is
the goal of the FCC in terms of your intention to use the 1993 wire-
less precedent as the approach, which you think is wisest. Can you
expand upon that again, Mr. Wheeler?

Mr. WHEELER. Thank you, Senator.

Well, I think there are actually two approaches, two historical
approaches here. The first is the Internet wouldn’t have existed if
the FCC hadn’t required that telephone companies controlled who
was able to attach equipment to the phone network. And it was
those old screeching Hayes modems that we bought and hooked up
to our first-generation home computers that allowed the Internet to
begin to take place. And so, the root of the Internet is in open ac-
cess.

And then, the question becomes: Okay, how do you balance out
the fact that there need to be consumer protections at the same
point in time that you want to be incentivizing competitive con-
struction of ever-faster speed capabilities? And it was clear that—
and as everybody knows, I had an evolutionary process in my own
thinking on this. And the realization that in 1993, what you had
structured in Section 332 produced the kind of success where there
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was not great regulation, there was not tariffing, there was not all
these things that used to come with this old structure. And the
most important thing there, Senator, I think is the realization that
on the day after this order takes affect, the consumer revenues for
the ISPs should be exactly the same if not better than the day be-
fore it took affect because we are not touching those.

And one of the things that’s key here also is that, you know,
when the President made his announcement and joined the 64
Members of Congress, including you and many on this Committee,
who said that we ought to be doing Title II, the following day
stocks went up. And so, if the concern was that there is a negative
impact of this kind of light-touch regulation that allows rates to be
set by the market not by government officials, there was a concern
that that was going to have an impact on capital formation. It cer-
tainly has been disproved and disproved again after we made our
decision and the stocks are beating the S&P.

Senator MARKEY. And if I may say this, what we’ve done is we've
created, you have created a more predictable investment environ-
ment where we know the 62 percent of all venture capital 2 years
ago went to Internet and software companies knowing that they
could get in, reach to their customers, there would not be discrimi-
nation, that there would not be throttling, blocking, that they could
reach their customers. That’s where the energy is. That’s where the
growth is in this sector, and you've done a great job in identifying
those tens of thousands of companies that are out there.

And similarly, I just want to say here that the Internet Tax Free-
dom Act originally passed, you know, in 1998, it prohibits states or
local governments from taxing Internet access, electronic com-
merce, it’s reauthorized every few years. And there’s an Internet
Tax Freedom Forever Act that Senator Thune has introduced that
I'm an original cosponsor on. OK.

So I think, you know, we have to be careful in this area and I
would just say to you, Commissioner Rosenworcel, that you've done
a fantastic job, the whole Commission has, in focusing on the E-
Rate.

As we pass new trade bills, as we speed up the pace of change
in our economy, we have to make sure that we speed up the pace
at which young kids get the skillset they need for the new jobs in
our country. So if you're talking about TTIP or TPP and you want
to speed up the pace of change, you have to speed up the pace of
change for kids. And by raising the E-Rate from $2.4 billion to $3.9
billion per year, you're going to close that Homework Gap. You're
going to make sure the kids in the poorest cities and towns, poorest
homes, get access to the skillsets they're going to need to compete
with the smartest kids in the world. And I congratulate you for
that because it’s a vision of what America has to be in this global
economy.

I thank you, Mr. Chairman.

The CHAIRMAN [presiding]. Thank you, Senator Markey.

Senator Gardner.
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Senator GARDNER. Thank you, Mr. Chairman, for holding the
hearing today.

Thank you to the Commissioners for joining us today.

Chairman Wheeler, I know Chairman Thune just covered this a
little bit so I just want to, again, reiterate what he said. Last year,
I led almost 90 Members of the House, Members of Congress sign-
ing a letter asking the FCC to adopt and implement a Connect
America Fund mechanism for rural rate-of-return carriers that
would encourage broadband adoption.

I know Chairman Thune and Senator Klobuchar led a very simi-
lar letter here. We talked about that earlier, and just wanted to
again reiterate my support for a tailored updated CAF mechanism
that would allow these carriers to move forward with broadband
deployment in areas that truly need it. So thank you for your state-
ments today.

Mr. WHEELER. Could I make a commercial here for a second?
Just 30 seconds?

Senator GARDNER. Is it going to have the same unity that your
answer did earlier?

Mr. WHEELER. Yes, sir.

Senator GARDNER. OK, all right.

Mr. WHEELER. The answer is: Yes, sir.

Senator GARDNER. Very good.

Mr. WHEELER. We are going to do that.

The great thing about the rate-of-return carriers is that there are
these small, vibrant, heart-of-the-community kind of organizations
in very small communities. Getting accord amongst them as to the
best way to help them do their job is worthy of Henry Kissinger.
And I hope that we can have the help of you and Senator Thune
and the Committee to help send the message that says, “Hey, folks,
it is time to quit bickering over details.”

Let’s have a common approach because we are going to move and
we'll make that decision if we have to make that decision. But it
sure would be good if we understood that the various segments of
the industry could pull together and say, “Hey, this is the kind of
North Star you ought to be guiding to.”

Senator GARDNER. Well, thank you. And I appreciate that. And
we’re so close to each other, I feel like we ought to be having a cup
of coffee.

Mr. WHEELER. We ought to have a beer.

[Laughter.]

Senator GARDNER. I'll take that.

Commissioner Clyburn, if there is one thing the FCC’s Title II
proceeding displayed, this is something Senator Heller has talked
about earlier as well, the need for greater transparency for an
order with such sweeping regulatory reach, it makes little sense
the general public did not have access to the text of the Order until
two weeks after the Commission voted on it. So my question to you,
Commissioner Clyburn, is this: Should the FCC publicly release
items put on circulation prior to a Commission vote, especially
those that significantly impact the economy?
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Ms. CLYBURN. One of the things that I liked to talk about in
terms of this process, it is among the most open in the world. We
had a notice and 4 million comments that allow people to weigh-
in. One of the things I'm also cautious about when we talk of them,
I'm open to any type of, you know, ways that we can improve the
transparency and the like, is there is a deliberative process that
takes place among us. And I would love for that to continue.

I am able to speak in unbridled fashion. And one of the things
I am worried about in terms of releasing things, what I would say
is, prematurely, is that could be compromised. If I have a question
or a concern or want to get some feedback, I would not like for that
to necessarily get out before I come to terms with the exchanges.
There are APA issues, we're a quasi-judicial body, and I, again,
abide by APA, you know, requirements. So all of those things, I
think, need to be fleshed out before we make any type of move and
direction.

Senator GARDNER. Thank you, Commissioner Clyburn.

Commissioner O’Rielly, I know spoke to this.

Commissioner Pai, would you like to add to this?

Mr. PAIL I completely agree that, especially with respect to meet-
ing on ends that these documents should be revealed at least 3
weeks before the Commission vote. But for on this particular case,
the fact that it wasn’t revealed created a big haze of confusion both
among net neutrality supporters and opponents. And what you saw
in the days leading up to the Order was a substantial portion of
the Order was revised with respect to the so-called “Broadband
Subscriber Access Service” in response to a particular company and
a special interest that wanted that removed for a variety of rea-
sons.

And there is a great deal of press interest. If you Google it, so
to speak, you will find a lot of people wondering what was this
change about; how does 